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RECOMMVENDED DETERM NATI ON TO PROHI BI T CONSTRUCTI ON
OF TWO FORKS DAM AND RESERVO R PURSUANT TO
SECTI ON 404(c) OF THE.CLEAN WATER ACT

T EXECUTI VE SUMVARY

Two Forks dam and reservoir is a water supply project proposed by
t he Denver Board of Water Conmi ssioners (DWB) and the
Metropolitan Water Providers (MWP) to help neet the water supply
needs of the Denver metropolitan area. The project site is
located in Section 30, Township 7 South, Range 6.9 West, Jefferson
and Douglas Counties, Colorado. The proposed reservoir would
have a surface area of approximately /7,300 acres and would
provide an active storage capacity of 1,100,000 acre-feet. It
would have an estinated safe annual yield of 98,000 acre-feet per
year.

Both the 1,100,000 AF and the 400,000 AF Two Forks reservoirs
would i nundate a diverse riverine, wetland, upland complex W th
extremely high aquatic, wildlife, and recreational values. The
fishery resource is one of the nost productive in the State of
Colorado and is designated as a "Gold Medal Trout Water" by. the
Colorado Wildlife Commission. The US Fish and wildlife Service
(USFWS) designated a portion of the area as a "Resource Category
1," which is defined as "unique and irreplaceable." The wildlife
values are very high because of the diversity of species, the
numerous high 1 nterest species (deer, elk, bighorn sheep,
turkeys), and the presence of threatened or endangered species
(bald eagle, peregrine falcon, pawnee nDNtane skipﬁer). The US
Forest Service (USFS) (the mgjor land manager in the area)
concluded that the area has "outstanding and remarkable
recreational and fishery values." The US National Park Service
also evaluated t he area and concluded t he area "possesses
outstandingly remarkable recreational, fish, historic and other
(endangered speci es) values." These values are all enhanced by
the close proximty of the site to the major metropolitan areas
of Denver and Colorado Springs.

Construction and operation of Two Forks dam and reservoir would
eliminate approximately 90 percent of the Gold Medal reach of the
South Platte River; result In the loss of mule deer, elk, wild
turkey, bighorn sheep, small animal, avian, and threatened Pawnee
mont ane ski pper habitat; and may adversely affect the endangered
bald eagle and peregrine falcon. The reservoir would also

I nundate the South Platte R ver areas currently receiving the
nmost i ntense recreational use

Through the National Environmental Policy Act (NEPA) and Clean
Water Act (CWA) Section 404 permtting processes, the US Arny,
Corps of Engineers (Corps), i1dentified practicable alternatives
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to the proposed Two Forks project. The Corpsg Final
Environmental |npact Statement and its CWA Section 404(b)(1)
evaluation indicate that the adverse inpacts of Two Forks on
wetlands, wildlife, recreation, aquatic life, and threatened and
endan?ered species are greater than any of the other site-

SﬁeCI | C practicable alternatives evaluated. |n addition to

t hose alternatives identified as "practicable" b% t he Corps, the
Environmental Protection Agency (EPA) believes there are
additional practicable alternatives available t 0 neet t he water
needs of -the Denver metropolitan area

EPA has been an active participant in the Two Forks process.
Throughout the NEPA review, EPA identified major concerns
including t he adverse environmental inpacts of the project and
the availgbility of alternatives. Following the Corps "Notice
of Intent” to issue the 404 permt for Two Forks, EPA announced
that it would commence t he Section 404(c) process. Subsequently,
EPA held extensive neetings with the applicants, their
consultants, public officials, and representatives of the
environmental comunity. In addition, during this period, EPA
personnel participated in several site visits.

After evaluating the information received, EPA issued a "Proposed
Determination®" whi ch was published in t he Federal Register on
Septenber 5 1989. The basis for the Proposed Determ nation was
unacceptable adverse environmental inpacts of the proposed Two
Forks project and the availability of 1less danmgi ng practicable
alternatives. EPA solicited comments on t he Proposed

Det er m nati on and conducted public hearings in Denver, Colorado
and G and Island, Nebraska. Since the initiation of the Section
404(c) review, approximately '11,000witten coments have been
received by EPA

It i s indisputable that the proposed Two Forks reservoir would

I nundate a diverse riverine/wetland/upland complex W th extremely
high fisheries, wildlife and recreational values. Construction
and operation of the project would have unacceptable adverse
effects on fishery areas (including spawni ng and breeding
grounds), wildlife, and recreation areas. Furthernore, the
record denonstrates the existence of practicable, environmentally
less damagi ng alternatives t 0 t he proposed project.

Therefore, EPA Region VIII| recommends that action be taken under
Section 404(c) of the CWA to prohibit the specification of the
defined area as a disposal site for the discharge of fill
material in conjunction'wthany damor reservoir project.



II. BACKGROUND

Thi s Recommended Determnation is the result of the EPA, Region
MII, reviewof the proposed Two Forks damand reservoir,
Jefferson and Dougl as Counties, Colorado. This review was
conducted under authority of Section 404(c) of the OM (33 USC
1344(c)). Two Forks damand reservoir is a water sugply pr oj ect
proposed by the DB and the MAP (the applicants) to help neet the
wat er supply needs of the Denver netropolitan area.

A Proj ect Descri ption

The proposed Two Forks dam woul d be |ocated on the South Platte
R ver about one mle downstreamfromthe confluence of the North
Fork of the South Platte with the South Platte Rver. The dam
woul d straddl e the Jefferson-Dougl as CbuntY l'ine anrOX|nater 24
m | es sout hwest of Denver, and approxi mately 40 mles nort hwest

of Col orado Springs. The project site is |ocated in Section 30,
Townshi p 7 Sout h, Range 69 West, Jefferson and Dougl as Counti es,
Col orado (Corps 1989a). The general |ocation of the proposed
reservoir is shown in Figure 1

The fol |l owi ng description applies to the *@ ar ge'®w Forks

al though EPA's concerns also apply to the "small" Two Forks. Two
Forks damwoul d be a mul ticurvature thin arch concrete dam
designed to be constructed in either one stage or two stages.
Princi pal project features would be the concrete arch dam a free
overflowspillway in the center of the damcrest; a spillwa

pl unge pool; a nultilevel intake structure on the upstream face
of the dam valving systens for selective wthdrawals fromthe
reservoir, including an energen' cyreservoir drain system a

di version tunnel and cofferdans for river diversion during
construction; electrical transmssion |ines; and project access
roads. (Corps 1988, page 3-126).

The damwoul d be 615 feet high, woul d have a crest |ength of 1700
feet, and woul d require approxi mately 1,330,000 cubi c yards of
concrete to construct the dam The riverbed altitude is
aPprOX|nateI 6,020 feet and the normal naxi numreservoir pool
altitude would be at 6,547 feet with the nornmal m ni num poo
altitude at 6,180 feet. The reservoir created by Two For ks dam
woul d have an active storage capacity of 1,100,000 acre-feet (AF)
and have a surface area of 7,300 acres (11.4 square mles) at the
nor mal maxi mum pool (Corps 1988, Tabl e 43, page 3-127).

Two Forks reservoir woul d provide Ion?-tern1storage for flows
fromthe South Platte basin upstreamfromthe damand storage of
transnountai n water diversions fromthe west slope of Colorado.
Two Forks reservoir storage would al |l owthe Denver \ater
Departnment (DwD) to further integrate the northern and sout hern
sections of its water suEpIK systemand i nprove yields fromthe
existing Blue, WIlians Fork, and Fraser R ver collection
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Location of Proposed Two Forks Reservoir



systems. The Blue River would supply 42 percent of the safe
yield; the South Platte, 33 percent; the Fraser River, 20
percent; and the WIllianms Fork, 5 percent. A nunber of MAP woul d
al so use the storage capacity in Two Forks reservoir to store
water rights held 1ndependently fromthe DWD.

Two Forks dam and reservoir would be operated in conjunction with
ot her water stora%e reservoirs in DWD's system Because of the
hydrol ogy of the basin, the topography of the site, the
relatively junior storage rights, and the operational principles
of the Summt County Agreenment, Two Forks reservoir would be
subject -to significant fluctuations durin? normal reservoir
operations. Mdel studies of the annual fluctuations of Two
Forks reservoir conducted by the Corps indicate that, under the
assunptions nodel ed, Two Forks reservoir would reach the "normal
maxi mum pool® (altitude 6,547 feet) six years out of the 28 years
model ed and wauld reach the "normal minimum pool " (altitude

6, 180) six years out of the 28 years nodel ed (Corps 1986,
Appendi x 4C, Volume 2, plate 2-33).

The operation of the proposed reservoir, in conjunction with the
rest of the DWD water supply system would result in an estimted
98,000 acre-feet of safe yield per year (AFY) from Two Forks
reservoir. A "rule-of-thumb" is that one AFY will provide water
supply for a famly of four for one year. This is enough water
to meet the needs of approximately 392,000 new residents in the
Denver netropolitan area.

B H story of Project

The following is a brief historical review of the Two Forks dam
and reservoir project. A nore detailed chronology of EPA's
I nvol vement with the project is presented in Appendix B

Shortly after the turn of the current century, plans were being
proposed t o devel op water fromthe Upper South Platte and Bl ue
Rivers to serve the needs of the Denver area (BLM 1974). In 1905
Cheesman dam was constructed on the Upper South Platte, and water
supply devel opnent in the upper basin continued with the purchase
of Antero reservoir and the construction of Eleven Mle reservoir
by Denver in the 1930's.

The water storage potential of the Two Forks dam site was subject
to several earlier studies (Corps 1988, Appendix 4C). For
exanple, the United States Bureau of Reclamation (BOR) studied
the potential for a project several tines, the nost recent (md
1970's) being an evaluation of a federal project at the Two Forks
dam site (International Engineering Conpany, Inc. 1973). The
report of the "steering comm tteeY forned to help guide this
feasibility study identified many of the major issues which were
| ater to surface during the subsequent Foothills and Two Forks



debates, including the' needfor additional east slope storage
the. availability of alternatives, the role of water conservation,
and the recreational and wldlife values of the Upper South
Platte. (Upper South Platte Unit Steering Commttee 1974).

In conmenting on the Upper South Platte Project (Two Forks), the
USFWS in 1974 observed, "Based on a recent prelimnary fish and
wildlife evaluation for the major alternatives, the Two Forks dam
and reservoir alternative was the |east desirable choice."

(Upper South Platte Unit Steering Commttee 1974). Subsequently,
t he BOR decided not to pursue the Two Forks project.

Sonmewhat concurrently with the BOR study, the DWD proposed the
Foothills Project which consisted of a Strontia Springs diversion
dam on the South Platte aﬁprqxinatel two mles belowthe Two
Forks dam site and a Foothills Tunnel and Treatment Plant (BLM
1974). This proposed Project was controversial because of its
direct environnmental effects and potential |inks to additiona
upstream storage ( Two Forks) and additional transmountain _
diversions. Additional issues involved in the proposed Foothills
Project included conpliance with NEPA (42 USC 4321, et seg.),
switching fromthe USFSto the United States Bureau of Tand
Managenent (BLM) as "lead agency", and permtting requirenents
under Section 404 of the OM

The Foothills project was the subject of an EPA elevation to the
Council of Environmental Quality (CEQ) and of litigation
initiated by proponents as well as opponents of the ﬁroject. The
substantive outcone of these activities, as far as the Two Forks
dam and reservoir project is concerned, was the Foothills
"Consent Decree® (77-W 306) signed by the parties in 1979. Anong
the stipulations In the agreenment was a requirenent that prior to
any future DWD projects, a site specific analysis as well as a
cunul ative assessnent of DWD's water projects would be prepared.
The Systemwi de Environnental |npact Statenent (SEIS) (Corps 1988)
for Two Forks dam and reservoir project evolved fromthis
stipulation. Qher stipulations in the Foothills Consent
Agreenment were that the DWD "institutionalize" a water
conservation programand that EPA establish water conservation
goal s and periodically evaluate DWD's progress on water
conservati on.

In 1981, Col orado Governor Richard Lamm convened the
"Metropolitan \Mter Roundtable" to address Denver metropolitan
wat er supply issues. Representation on the Roundtable Included
the DB, the Mwp, the environnental community, and West Sl ope
Interests. Discussions covered South Platte storage, water
conservation, and exchange and joint use agreements with the Wst
Slope. The Governor's Roundtable activities subsequently merged
into the Two Forks dam and reservoir project NEPA process.



In Decenber 1981, the DWB requested that the Corps be the |ead
agency in preparation of the SEIS. The primary Purﬁose of the
SEI'S was t o docunment the environmental inpacts of the proposed
future devel opment of the DWD water supply system The SEI S was
also to include analysis: of alternatives, including a "No Federal
Action' alternative, consistent with requirenents of NPA
Subsequently, at the request of the DWB and with the consent of
t he representatives on the Roundtable; the focus of the SEI'S
changed fromthat of a systemm de planning document to a site-
specific EI'S designed to neet all federal and state permtting
requi renents for the Two Forks dam and reservoir project.

In January 1987, after three years of extensive study, review

and coordination, the Corps provided public notice o

availability of.the Draft Environnmental |npact Statement (DEIS)
(Corps 1986) and Section 404 ﬁernit application for the Two Forks
dam and reservoir project. The DEIS indicated that the Two Forks
dam and reservoir project was the nost environnental |y danaging
of the alternatives exam ned (Corps 1986, Appendix 4C). In Apri
1987, EPA submitted comments to the CorFs on the DEI'S and rated
the draft seEU-3 (environmental |y unsatisfactory = inadequate
information) (EpPA 1987). The primary bases for the EU-3 rating
were that adverse environnmental inpacts of the project would be
significant and an appropriate mtigation plan had not been,.
devel oped. Additionally, EPA expressed concerns that the DEIS

i nadequat el y addressed potentially significant water quality
standards violations and failed to fully address reasonably
avai l able alternatives which had the potential to reduce or
elimnate the significant adverse environmental inpacts. In view
of the substantial inadequacies of the docunent, EPA recommended
that the Corps prepare a supplement to the DEIS addressing these
out standi ng 1 ssues.

In March 1988, the Corps issued the Final Environmental |npact
Statement (FEIS) (Corps 1988). Vhile inprovenents, especially a
nmore detailed inpact analysis, had been made, EPA concluded a
nunber of ' major 1ssues had not been adequately addressed. EPA's
May 26, 1988 comments on the FEI'S and public notice identified
remai ni ng concerns, including the (1) lack of a definitive
mtigation plan, (2) length of the proposed permt, (3) adequacy
of the inplementation programfor "interim" water supplies and
effective conservation, and (4) the |lack of a "re-opener" of the
permt process in the future to reassess project need (EPA
1988a). Even with the nitigation measures devel oped between the.
DEIS and FEI'S, EPA indicated that the Two Forks dam and reservoir
renaineg t he nost environmental |y damaging of the alternatives
exam ned.

On June 9, 1988, EPA provided the Corps with additional detailed
NEPA comments on the FEI'S, which addressed (1) alternative water
supply sources, (2) mtigation, (3) water quality, (4) aquatics,
(5) wetlands, and (6) water conservation (EPA 1988b). In
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addi tion, EPA announced that it was considering invoking its
authorities under Section 404, including referral to a higher
Corps authority under Section 404(g) and elevation of the matter
to the CEQ

After EPA submitted its FEIS comrents to the COE there were
several neetings (June 29, 1988, DWD- Water Quality; July 14,

1988, COE-NEPA/404; July 21, 1988, DWD Aquatics-Wetlands-
Mtigation;, July 25, 1988, DWD- Wter Conservation/Interim
Supplies) between the COE, DWD and EPA t o di scuss EPA's comments
on the FEIS. On August 10, 1988 EPA informed the COE of issues
where EPA had remai ning concerns with the NEPA process and the
404 pernmit (EPA 1988c). These issues included 1) the public
participation need for a Supplement to the FEISto address the
mtigation and water gquality issues developed between the DEIS
and the FEIS;, 2) the need for the COEto determ ne whether Two
Forks complied with the 404(b)(1) Guidelines particularly in
relation t 0 availability of practicable alternatives; 3) if the
COE determ ned that there are no practicable alternatives t 0 Two
Forks, the need for a reopener in the permt conditionsto
exam ne both the need for a large project and alternatives which
were not examned in detail inthe FEIS; 4) if a long term
permt, as requested by the applicant, is issued, it nust include
requirenents t o develop t he less environmentally danmaging interim
supplies prior to construction of Two Forks; and 5) the need for
the permt conditions, the ROD and the conservation requirenents
under t he Foothills Consent Decree to be consistent. EPA again
poi nted out that these issues were potential candi dates for
elevation under the Section 404(gq) MOU and/or referral to CEQ for
resolution.

The level of EPA concern, including the level of agreenent

bet ween EPA and DWD about the various issues raised in EPA's
comments on the FEI'S, was again clarified for the COE in a
Septenmber 14 1988 letter (EPA 1988d). Again, practicability of
alternatives, water quality, aquatic mtigation, water
conservation, and the longterm nature of the progosed 404 perm't
remai ned as major concerns of EPA which had not been resolved.

I n Decenber 1988, EPA elevated its disagreenents with the Corps
pursuant to Section 404(qg). The Regional Administrator net wth

t he Division Engineer on January 17, 1989, to identify

out st andi ng concerns in the areas of water conservation;
"interim" supplies; public review of need and alternatives prior
to construction; and mtigation of inpacts to aquatics, wetlands,
and water quality. A nunber of subsequent neetings were held
anong EPA, the Corps and the applicants to discuss these issues
and develop permt conditions.

Oh March 15, 1989, the Corps issued a "Notice of Intent" to issue
the permit for Two Forks dam and reservoir. |In response, EPA
i nfornmed the Corps on March 24, 1989, that EPA would commence the
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Section 404(c) process by preparing a public notice in accordance
with 40 CER Part 231 (EPA 1989b). The bases for this action
were EPA's concerns that ".... the project may result in
unaccept abl e adverse inpacts to wildlife, fisheries, and
recreation.” (EPA 1989b) Because of his previous |engthy

i nvol vement in the Two Forks process, the Region VIII Regional
Admi ni strator declined to conduct the Region VIII Section 404(c)
review On April 3, 1989, this authority was delegated to Lee A
DeHihns, III, the Deputy Regional Adm nistrator for EPA Region IV
in Atlanta, Georgia (EPA 1989c).

The Section 404(c) regulations at 40 CER 231.3(2) call for an
initial 15-day period during which the applicant and the Corps
are given the opportunity to denonstrate t o EPA Regi onal

Adm nistrator (or his designee) that the proposed project wll
not result in unacceptable adverse effects. Because of the
conpl exities of the proposed project, this 15-day period was
extended, with consent of the applicant, from April 28, 1989
until July 14, 1989 (54 Fed. Reg. 21470 (1989)).

During this extended period, EPA met numerous times with the DWD,
the MAP, and their consultants. In addition, neetings were held
with the Governor of 'Colorado, three United States Congressnen,

t he Mayor of Denver, numerous |ocal elected officials, State
officials of Colorado and Nebraska, and representatives of the
environnental community. Visits were made to the Two Forks dam
and reservoir site and to Cheesman Canyon. M. DeHihns and staff
al so toured the DWD system and portions of northeastern Col orado.

On August 29, 1989, EPA announced its intention to continue the
Section 404(c) process by issuing the Proposed Determ nation to
Prohibit, Restrict, or Deny the Specification, or the use for
Specification, of an area as a Disposal Site: South Platte
River. This Proposed Determ nation was published in the Federal
Regi ster on Septenber 5, 1989 (54 Fed. Reg. 36812 (1989)). The
mai n bases for this proposal to use the Section 404(c) authority
were the significant loss of: aquatic wildlife; terrestrial
wildlife; water quality inBacts; recreational values; inadequate
mtigation;, and the availability of |ess damaging practicable

al ternatives.

In addition to seeking comments on the proposed action, EPA
solicited corments on seven specific areas of concern. These
wer e:

1) The potential for the Two Forks dam and reservoir project to
violate State water quality standards, especially as related to
potential channel stability alterations;



2) \VWether, based on information collected since preparation of
t he Dbiological opinions, the threatened and endangered species
consul tation should be reinitiated for any of the species
potentially affected by the Two Forks dam and reservoir project;

3) Information on the wildlife species which would be affected
by changes in the aquatic ecosystem

4) Information on the recreational uses which would be affected;

5) Information on the availability of |less environmentally
damagi ng practicable alternatives to satisfy the overall project
purpose of municipal and industrial water supply, taking into
account cost, technol ogy, and |ogistics, and Including other
alternatives which do not require the discharge of dredged
material into the waters of the United States;

6) \Wether the discharge should be prohibited forever, allowed
as proposed by the Corps, or restricted in time, size or other
manner; and

7) Information on recent population ﬁrojections by DRCOG
information on what criteria Denver should utilize to supply
wat er under its charter obligation, and the affect of planning
uncertainties on water supply planning.

In addition to solicitation of witten comrents, EPA held public
hearings in Denver, Colorado on October 23 and 24, 1989 and in

G and Isl and, Nebraska on Cctober 27, 1989. Announcenents of the
schedul ed hearings were published in seven |ocal and regional
newspapers in Colorado and Nebraska. During the Denver hearing

. 283 1 ndividuals presented oral testinmony and 74 individuals
testified at the Grand Island hearing.

The comment period for the Proposed Determ nation ran from August
29, 1989 through Novenber 17, 1989, however, EPA began receiving
comments on EPA's proposed veto soon after ‘the March 24
announcenent to initiate the Section 404(e¢) process. Over 11,000
i ndi vi dual comments were received between March 24, 1989 and
March 26, 1990, and all comments received have been made part of
the record. During the formal comment period (August 29 -
Novenber 17, 1989) approxinateIY 4,000 coments were received.
Because of the need to thorough % review t he | arge nunber of
witten and oral comments, and the diversity and significance of
t he i ssues associated with the proposed Two Forks Project, EPA
initially extended the Section 404(c) process until January 31,
1990 (54 Fed. Reg. 51470 (1989)). |In order to conplete
mcrofilmng and data entry of the record, this date was further
extended until February 28, 1990 (55 Fed. Reg. 4009 (1990)), and
again to March 31, 1990 (55 Fed. Reg. 7938 (1990)).
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Thi s Recommended Determ nation represents the culmination of t he.
Region M1 Section 404(c) review of the proposed Two Forks dam
and reservoir. This docunent, aleng Wth the Admnistrative
Record,.is being transmtted tothe Assistant Admnistrator for
Water. The Assistant Admnistrator for Water will reviewthis
Recommended Determnation, the admni strative record, provide the
Corps and the applicant with the opportunity to consult, and
ultimately i ssue a final determnation affirmng, nodifying, or
resci nding Regi on VIII's Reconmended Determnation. The Final
Determnation is the final agency action in this natter.

C | ntroduction to Renai nder of Recommended Det erm nation

Section III of this docunent contains the sumary of unacceptable
adverse effects required by Section 404(c). It also includes the
legal background and authorities of Sections 404(c) and 404(b)(1)
as well as the findings relative to the 404(c) and the 404(b)(1)
Guidelines. Region VIII's conclusions and reconmendations are
contained in Section IV. Section V lists the references cited in
the body of this docurent.

EPA has conti nui ng concerns about project inpacts in several
areas that are not included anong t he Unacceptable Adverse
Ef fects and Conclusions as bases for the Recommended
Determnation, Summary di scussi ons of these concerns nmay be
found in Appendix A Also incorporated into Appendix AlS
di scussion of nmany of the issues that have dom nated t he Two
For ks debate over the years and di scussion of the specific
questions posed by EPA in the Proposed Determnati on. Appendix A
also contalns a listing of additional comments received by EPA
Appendi X B is a chronology of EPA involvement in the Two Forks
project. Appendi x C contains photographs illustrating portions
of the inpoundnent area. For the conveni ence of the reader,
pendi x D contains a copy of the Supplementary |nfornation for
both the Section 404(b)(1) Guidelines and the §e0t|on 404(c)
Procedur es.
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III. UNACCEPTABLE ADVERSE EFFECTS
A Legal Backqground and Authority

I n general, the Clean Water Act (CWA) prohibits the discharge of
pollutants, including dredged or £ill material, into waters of
the United States (33 USC 1311(a)). Discharge of dredged or
£fill material may occur, but only in compliance with a permt

I ssued through regulatory . procedures established by Section 404
of the Act (33 USC 1344). Responsibility for implementing the
404 programis divided between the Corps and EPA

The Corps adm nisters the pernit program, reviewing applications
for 404 pernmits agai nst environmental regulations prepared by EPA
(the "404(b)(1) Guidelines", 40 CER 230, hereafter
"Guidelines"). The Corps also conducts a "public interest

review' of permt applications to insure that projects are in the
public interest and comply with the requirenents of other
relevant statutes. Pursuant to Corps regulations, the public
interest reviewis conducted subject to compliance with the
Guidelines (See 33 CFR 320.4(a) and (b); 320.2(f)).

EPA's primary role in Section 404 permtting is to police
compliance Wth the Guidelines (45 Fed. Reg. 85337 (1980)). This.
IS accomplished in two ways: through conments provided to the
Corps and the applicant as part of the permt review, and, if
necessary, through the exercise of EPA's "veto" authorities.

Under Section 404(c), the EPA Administrator nay restrict or
prohibit the discharge of dredged or £ill material at an
Identified site. The Administrator has delegated this authority
to the Assistant Administrator for Water. The procedures for
exercising these authorities are found at 40 CER Part 231

Restriction or prohibition of a discharge under Section 404(c)
nust be based on a show ng by EPA that the di scharge would have
unacceptable adverse effects on fish and shellfish areas
(including spawni ng and breeding areas), municipal water
supplies, wildlife, or recreation areas (33 USC 1344(c)). |If
t he Regional Admi nistrator has reason to believe t hat discharge
of dredged or £ill materials will have an unacceptable adverse
effect, he may notify the Corps and the applicant that he intends
to issue a proposed determnation. This action initiates the
"veto" process and suspends the Corps' permt action

Unless t he applicant and the Corps denonstrate within 15 days
that no unacceptable adverse effects will occur, or that
corrective action will be taken to prevent such effects, the
Regional Adninistrator will publish notice in the Federal

Regi ster of his proposed determ nation (406 CER 231.3(a)(2)).
The primary purpose of this notice is to soliecit conments on

12



EPA's proposed action (40 CFR 231.4(a)). The Regional
Admni strator nay al so hold public hearings during the public
comrent period (40 CER 231.4(b)).

After consi dering comments recei ved during the comment period, as
wel | as infornmation conpiled by EPA, the Regional Adm nistrator
ei ther wi thdraws the proposed determnation or forwards a
"Recommended Determnation” t orestrict or prohibit the

di scharge, wth its underlying admnistrative record, to the
Assistant Admnistrator for Water for final action (40 CER
231.5(b)). Adecisionto withdraw may be reviewed at the

di scr?ti)?n of the Assistant Admnistrator for Wter (40 CER
231.5{¢)7.

The Assistant Admnistrator-for Water will reviewthe _
adm ni strative record, provide the Corps and the applicant wth
further opportunity to consult, and ultinately issue a final
determnation affirmng, nodifying, or rescinding the Region's
recomrended determnation (40 CF 231.6). The Final
Determnation is the final agency action on the natter.

The 404(c) regul ations define an "unacceptable adverse ef fect" as
"an | npact on an aquatic or wetland ecosystemwhich is likely to
result in significant degradation of nunicipal water supplies...,
or significant |loss of or danmage to fisheries, shellfishing or
wildlrfe habitat or recreation areas" (40 CFER 231.2(e)). In
its eval uation of unacceptability, EPA considers both the

magni tude of the potential inpact and whether the inpact nay
reasonably be avol ded. ﬁGUldeI[nes for Specification of D sposal
-Sites for Dredged or Fill Material, Sugglenenta2¥ I nformation to
the Final Rule, 45 Fed. Reg. 85336, 85339-40 (1980). The

Suppl enentary Information to the Quidelines is contained in
Appendi x D of this Recormmended Determ nation.)

Rel evant sections of the Cuidelines, particularly Sections 230. 10
and 230.12, are considered in naking the Section 404(c)

determ nation of "unacceptability." Section 230.10 of the
Quidelines identifies a series of restrictions on the di scharge
of dredged or fill naterial. These restrictions include:

o only the | east damagi ng practicable alternative nmay be
permtted (230.10(a)); (see Supplenentary |nfornation
at 45 Fed. Reg. 85339 (1980));

O a prohibition agai nst any di scharge that causes or
contributes to violations of State water quality
standards or jeopardi zes t he exi stence of threatened or
endanger ed species (230.10(b));

13



0 a prohibition against permtting any di scharge that
causes or contributes to significant degradation of
waters of the US, as denonstrated by eval uations
conducted pursuant to Subparts C through G of the
CGui del i nes (230.10(c); and

0 a requirement that appropriate and practicable steps be
taken to mnimze potential adverse inpacts before a
di scharge may be.permtted (230.10 (4).

An applicant nust 'denonstratethat all of the requirenents of
Section 230.10 have been met before a discharge may be pernmitted
(See Supplenmentary Information at 4.5 Fed. Reg. 85338 (1980)).
Section 230.12 requires the permtting authority to make witten
findings of conpliance or non-conpliance with the restrictions

I nposed by Section 230.1 Q

B Overvi ew

The follow ng discussion sumrarizes the adverse environnental

| npacts that Two Forks dam and reservoir would have on resources
inthe inundation area. Wile the inpacts are discussed in terms
of distinct resource "categories" such as fisheries, wildlife,
and recreation, the ultimte "value" of the inundation area is
based on the unique conbi nation of these conponents at one

| ocation. This overview al so docunents that the high resource
val ues of the area have been confirmed by the assessnents of

ot her resource agencies and the public at |arge.

The proposed Two Forks dam woul d be | ocated approximtely one
mle downstream fromthe confluence of the mainstem of the South
Platte with the North Fork of the South Platte River (Figure 2).
Two Forks reservoir would inundate nore than 40 miles of river
and associated tributaries. Included in the inundation area
woul d be 88 mles of the North Fork of the South Platte, 21.3
mles of the mainstem South Platte, and 11.8 miles of
tributaries. (Corps 1988, page 5-277). The inundation area
woul d i nclude the nost popular of the remaining free-flow ng
stretches of the South Platte river. In addition to the direct,
on-site inpacts frominundation, the Two Forks project would also
have off-site inpacts due to hydrol ogi c changes resulting from
operation of the reservoir.

Two Forks woul d destroy a diverse riverine/wetland/upland conpl ex
with extremely high fish, wildlife, and recreational values. The
active storage pool would inundate approximtely 7,300 acres of
upl and, riparian, and stream habitat, including approximtely 300
acres of vegetated wetlands and nore than 30 mles of riffle and
pool conplexes. Both wetlands (Section 230.41) and riffle and
pool conpl exes (Section 230.45) are recognized as "Special
Agquatic Sites" In the @Quidelines. This area provides inportant
habitat for game fish as well as a wde variety of native
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wildlife. The proposed inundation area is also inportant as a
recreational resource. It isthe only area within a conveni ent
day-use driving di stance from netropolitan Denver where a
relatively natural setting along a najor waterway is avail abl e
for dispersed public recreation, including fishing and whitewater
recreation as well as nore leisurely activities such as tubing,

hi ki ng, bi rdwat chi ng, picnicking, and sightseeing. No conparable
recreational substitute exists in simlar proximty to the Denver
netropol i tan area.

Approxi mately 20 mles of the mainstem in the inundation area is
desi gnated as Gold Medal Trout Waters by the Colorado Wldlife
Commssion. This designation reflects the high quality of the
trout habitat in this reach which offers the greatest potential
for trthy t rout fIShInP and angling success. The state does not
stock the upper 13.9 mles of the Gold Medal reach where the
highest .trout bi onmass occurs. The upper 13.9 mles of the Gold
Medal stretch of stream where the highest trout bionmass occurs,
has al so been designated as a Resource Category ! by the USFW,

i ndicating the "habitat to be inpacted is of high value for

eval uati on species and is unique and irrepl aceabl e on a national
basis or in the ecoregi on section."” This stretch of streamis
managed t hrough various catch and rel ease nmechani sns in order to
support a sel f-nmai ntai ning popul ation and i s not stocked by the
Sate. This outstanding aquatic resource would be irretrievably
lost "'if the Two Forks project were conpl et ed.

WIldlife resources in the inundation area are of very high val ue
due to the diversity of species, the nunber of high iInterest
species located in the area, and the ease of access. WIldlife
SRECIeS whi ch have high public interest due to hunting, .

phot ogr aphy, and gener al VIEM‘”? i ncl ude el k, nmul e deer, bighorn
sheep (the Colorado State aninmal), cottontail rabbit, golden
eagl es, beaver, and wild turkey (USFWS 1987c, page 48).

The recreational values and popularity of the South Platte and
the North Fork of the South Platte in the inundation area are due
primarily to the existence of the free-flow ng streamsegnents in
association wth the other environnental anenities. Easy public
access along the river provides excel |l ent di spersed recreation
opportunities (Corps 1988, page 4-100).

The USFS, the najor |and managenent agency in the area, stated:
W believe that this river does have outstandi ng and
remar kabl e recreational and fishery values. V¢ include

fishery val ues here because they significantly enhance
t he high recreational values (USFs 1988).
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After evaluating the South Platte segnment from:Cheesman Reservoir
downstreamt o the confluence of the South Platte and the North
Fork, the NPS noted:

W have found that this stream segnent possesses
outstandi ngly remarkabl e recreational, fish, historic
and ot her (endangered species) val ues (NPS 1988).

It is this combination of highly used recreational resources, the
hi gh value of many of the resources (such as the Gold Meda
fishery, the white water recreation), and its accessibility for a
| arge netropolitan popul ati on which makes the Two Forks reservoir
I nundation area uni que and irreplaceable.

Excerpts fron1te$tinDnY at EPA's public hearings further
illustrate the high value placed on this popular resource.

"This thirty mle stretch of the river under
consideration is verK special. It contains a Gold Meda
trout stream for fishing; whitewater and cal mwater for
kayaking, canoeing and tubing; hiking, including a
section of the Colorado Trail, which would be inundated
if this damwere built. A herd of bighorn sheep, the
rare Pawnee skipper butterfly has already been
mentioned, wonderful areas for picnicking and outdoor
recreation. The thrill of |ooking up fromyour boat or
your hike or your picnic table to see a bighorn sheep
or that rare butterfly. These are the things that are
very special about this river" (EPA 19894, pages 467-

"I ama very avid fly fisherperson, and this fabul ous
river provides me with countless hours of relaxation in
pursuing.nK favorite sport. It also provides nmany
people with many varieties of recreation as it is in
such close proximty to two |arge recreational cities,
Denver and Col orado Springs, which are |ess than an
hour's drive away" (EPA 19894, page 136).

"I can vividly recall the day nine years ago when

first hiked the GIIl Trail in Cheesman Canyon. A the
crest of the trail you could see the South Platte River
for the first time, it was a remarkable panorama. |
stopped that day, as | have at |east a hundred tines
since, totake In the view, to experience its splendor"
(EPA 19894, page 198).

"I am a kayaker, and this is the only cl ose begi nner

t hrough expert water that is available close to the
Front Range" (EPA 1989d, page 180).
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"The[inundation] area provides a priceless river

envi ronnent, an hour or so away frompeople in the

Col orado. Springs and Denver areas. Peopl e need various
pl aces t o expl ore and enjoy. Reservoirs can be built
and are everywhere; river environnents with their
characteristic plant and aninal |ife cannot. This area
now of fers diversity and excitenment fromreservoirs.
Kayaki ng and tubi ng experiences at all |evels, birding
and canping different fromreservoirs, various hiking
trails, including part of the recently finished

Col orado Trail, and a nunber one Gol d Medal natura
fishing section. This exciting river environment
shoul d be saved.. ." (EPA 19894, page 63).

"The South Platte is irrepl aceable as a world cl ass
fishery, as habitat for wildlife, including bighorn
sheeP, and sever al endanﬂered speci es, for recreation,
and for its scenery. | have lived in Col orado whol e
l'ife and know of no other river providing so nuch to so
many peopl e, fromkayakers, |ike nyself, to fishernen,
picnickers, hikers, nountain bikers, and peopl e just
out to enjoy the nountain scenery (EPA 19894, page

381).
"The South Platte was the first river that | faced and
fished. | loved it then, and | love it now It is a

val uabl e resource and it shoul d never be destroyed. |
fondly recall the day sone thirty years ago when ny
son, who was then five, caught his first trout, a wld
brown fromwaters at Deckers in the South Platte. Like
the river itself, one cannot replace -- cannot pl ace

val ue on such an experience. | look forward to the day
when son and his son's sons and hi s daughters can
fishthe PMatte. | want this river saved for his

children and for future generations. That seens |ike a
very wise thing to do" (EpPA 19894, pages 195-6).

The aesthetic resources of the inundation site are an inportant
quality of the area and are also a factor in eval uating
conpl i ance with Sections 404(b)(1) and 404(c). Photographs of
gortlons of the inmpoundnent area are contained in Afpendlx C
he Cor ps! visual anal ysis provides a description of the area:

The area i s characterized by sparsely forested sl opes,
rock outcrops, jagged peaks, and t he grassy fl ood

pl ai ns and narrow canyons of the South Platte R ver
corridor. A though the flows of both rivers have been
altered by construction of diversion structures or dams
upstreamfromt he project study area, the channel

nmor phol ogy, with its clear, fast-noving water, has a
nat ural appearance......
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The South Platte River and river canyon are distinctive
visual features- The South Fork of the South Platte
Ri ver is conposed of smooth, shallow water interspersed
w th sections of white water flow ng over boul ders.
The South Platte River downstream fromits confl uence
wth the North Fork is nade up primarily of shall ow,
white-water sections. There are a variety of water
features and vegetative diversity associated with the
South Platte River which are considered to be
significant visual resources. Rock outcrops of pink
and gray granite and riverside stands of wllow are
common al ong the river corridor. 'The soil col or
associated with the parent rock results in a high
contrast where soils are exposed or vegetation Is
absent. Distinctive geological formations such as
Eagl e Rock, Dome Rock and "the Chutes" provide visua

i nterest and are consi dered significant visual
resources. Distinctive peaks, such as Long Scragg%
Peak, Cathedral Spires, and Ral eigh Peak, are notable
visual features and serve as regional |andnmarks; they
are al so considered to be significant visual resources
(Corps 1988, pages 4-83 to 4-86).

Oh avisit West in 1879, Walt Whitman described hi s railway -
journey up the South Platte corridor as "an egotistical find
== | have found the law of ny own poems."™ His journal records
t he canyon in flashes of powerful 1magery:

...as Wwe travel on, and get well in the gorge, all the
wonders, beauty, savage power of the scene --the wld
stream of water, from sources of snows, the dazzling
sun, and the norning lights on the rocks, such turns
and grades in the track, squirm ng around corners, or
up and down hills -- far glinpses of a hundred peaks,
t1tani ¢ neckl aces, stretching north and south...

...the chasm the gorge, the crystal nountain stream
repeated scores, hundreds of mles -- the broad
handl i ng and absol ute uncranpedness -- the fantastic
forms, bathed in transparent browns and grays, towering
sonetinmes a thousand, sonmetines two or three thousand
feet high.., (Whitman 1971).

Concl usions t o Overvi ew

The area which would be inundated by either a large or a smal
Two Forks Reservoir contains a diverse riverine/wetland/upland
conmplex with extrenely high fish, wldlife, and recreational

val ues. Resource agenci es have recogni zed those val ues through
speci al designations such as "Gold Medal" and " Resource Cate%ory
1". Comments fromthe public have al so acknow edged the hig

val ues of these resources. \Wile the follow ng discussions
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provide nore detail on the adverse inpacts of Two Forks to

I ndi vidual resource categories (fisheries, wldlife, and
recreatlong it should be recognized that the uni que and
irreplaceable quality of the area is based, in large part, on the
occurrence of all these high values at one |ocation.

C Significant Adverse I npacts to Waters of the u.s.

The foll owi ng di scussion details EPA's findings of unacceptable
adverse effects to fisheries, wildlife, and recreation as
required by Section 404(c). Two relevant sections of the
CGui del i nes were consi dered when meking these findings: 40 CER
230.10(c) (significant degradation.of waters of the United
States) and 40 CFER  230.10(a) (ability to avoid inpacts through
the availability of practicable alternatives). Findings
regarding inpacts to the affected resources follow in parts
III(D) through IIXI(F). Findings related to inpact avol dance
through the availability of practicable alternatives are
contained in part III(G). . As noted previously, EPA has other
concerns with the Two Forks project, including inappropriate
mitigation, negative inpacts to water quality, and Inpacts on
Ehreatened)or endanger ed species (see Appendi x A for turther

i scussion).

The Supﬁlenentary I nformation (Appendi x D) to the Cuidelines
notes that the term "significant" used in this context relates to
i npacts that are not trivial, and are significant in a
conceptual, rather than a statistical sense (45 Fed. Reg. 85343
(1980)). Further guidance in evaluating "significance" is found
I n Subparts C through G of the Guidelines (40 CER 230.20

t hrough 230.61). These Subparts identify potential inpacts to

t he physical, chem cal, and biological characteristics of the
aquati c ecosystem to special aquatic sites, and t o human uses

t hat should be considered in a Guidelines review. The Subparts
al so outline evaluation and testing nethods that are used to nmake
the determ nations required by Section 230.12. Rel evant portions
of these Subparts were considered in reaching the follow ng
determnations. 40 CER Part 230.10(c) provides in part:

...no discharge of dredged or fill material shall be
permtted which will cause or contribute to significant
degradation of waters of the United States..... Under

t hese Guidelines, effects contributing to significant
deg{agat|on consi dered individually or collectively
i ncl ude:

(1) Significantly adverse effects...on h' uman
health or welfare, including but not limted
to effects on nunicipal water supplies,

pl ankton, fish, shellfish, wildlite, and
speci al aquatic sites...
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(2) Significantly adverse effects...on life
stages of aquatic life and other wildlife
dependent on aquatic ecosystens...

(3) Significantly adverse effects...on
aquatic ecosystemdiversity, productivity,
and stability. ..

(4) Significantly adverse effects...on
recreational, aesthetic, and econom c val ues.

D. Fi sheri es

The fishery in the Two Forks dam and reservoir area is an
extrenely val uabl e and uni que resource. The Col orado Division of
WIldlife (CDOW) exam ned the historic records concerning the
South Platte fisheries and concluded that the entire South Platte
basin upstream from Denver possessed a phenomenal native fishery
prior toinitial settlement of the Denver area. By the |ate
1880's this quality fishery was being actively pronoted by the
railroads in an effort to attract fare-paying fishernen. (USFWS
1987¢, Appendix E) This large area of quality fishery has been
reduced to limted portions of the basin today, nuch of which is
in the Two Forks dam and reservoir area.

In recognition of the value and uni queness of the renaining.
resource, the Colorado WIdlife Conm ssion and the USFWS each
selected the South Platte River in the inundation area for

special status. The Colorado WIldlife Conm ssion has designated
the stretch of the mainstem of the South Platte from Cheesman Dam
tothe town of South Platte as a Gold Medal trout fishery (USFWs
1987c, Page 17), one of the highest quality habitats for trout
which offers the greatest potential for trophy trout fishing and
angling success. The primary ganme fish in the area are rai nbow
and brown trout.

The USFWS has designated portions of the streamin the inundation
area as a Resource Category 1, indicating the "habitat to be

i npacted is of high value for evaluation species and is unique
and irreplaceable on a national basis or in the ecoregion
section". The main- stem of the South Platte from Cheesman Dam
downstreamto the Scraggy View picnic area has been designated as
Resource Category L  The USFWS concluded this stretch of stream
I's uni que because of 1) its conbination of high biomass nunbers
and the |arge average size of the trout present; 2) the ability
of the habitat to support these highly valued popul ati ons given

t he frequent adverse conditions resulting fromthe operation of
Cheesman danm 3) the ability of the streamreach to provide
public fishing within reach of the large metropolitan popul ation;
and 4) the streamreach is the best of the Gold Medal segments in
the State. (USFWS 1987c, pages 18-19)
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Fi sh _Popul ations

Trout biomass estimates for various segnents of the South Platte
upstream from Chatfield Reservoir (just southwest of Denver) are
resented in Table 1 The data also indicate that the trout

i omass t hroughout the area has been increasing since the
basel i ne studies were conducted for the FEIS in the early 1980's.
In several areas this increase in trout biomass is very
significant. The increases in biomass during recent years in the
vicinity of Deckers is likely the result of the limted harvest
managenment policies established in 1983. These managenent
related i ncreaseswere not included in the inpact analysis
conducted for the FEIS and therefore the biomass inpacts in the
FEI'S are understated. It is unclear whether the recent increases
bel ow Scraggy View are al sodirectly' related t o managenent
changes because portions of this streamreach are stocked.

The recreational value of the fishery results froma conbination
of the total number of fish and the average size of those fish.
Tabl e 2 provides a summary of the nunber of fish and the nunber
of fish greater than 13.5 inches in length per acre for several
Gol d Medal streans in Colorado. The South Platte in the

i nundation area conta'ins a conbination of total number of fish
and number of fish over 13.5 inches in length that, with the
exception of the Fryingpan, is unmatched in Gold Medal trout
streans in the State of Col orado.

Fi sh Habit at

There woul d be a substantial net |oss'of existing stream habit at
as a result of inundation. Loss of spawning habitat would have
an i medi ate adverse effect on the future reproductive capacity
of the inundated fishery. Over 104,000 square feet of welghted
usabl e area of rainbow trout sPamning habi tat woul d be inundated
on the mainstem of the South Platte along with an additional |oss
of over 13,600 square feet of spawning habitat in the North Fork
as a result of flow alterations (USFWS 1987c, Table 3). The
remai ni ng post Broject spawni ng habitat in the North Fork for

rai nbows woul d be 75,557 square feet weighted usable area (USFWS
1987c, Table C11). The | osses for brown trout would be over
197,000 square feet as a-result of inundation, with an increase
of about 1950 square feet weighted usable area resulting from
flow nodifications in the North Fork. The renmining brown trout
spawni ng habitat in the North Fork woul d be approximtely 180, 000
square feet.
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Table 1. Estimated trout biomass (pounds/acre) in'various
segnents of the South Platte River upstream from
Chatfiel d Reservoir.!

St ream Segnent EELS DWD CDOW CDOW
(83) (83) (88)
Upstream from Antero 4 4.3 110
Upstream from Spi nney 16
Antero t 0 Spinney 10 62
Downst ream from Spi nney © 142
M ddl e Fork of South Platte 72.8 129.8
(83) (83) (88)
El evenm | e Canyon 73 73.7 108.2
Lake George t o Beaver Creek 10 102 22.6
Beaver Creek t o Cheesnan 8 8.2 73.6
Tarryall Creek 4.3 59.7
(79-85) (79-85) (87)
Upper Cheesman Canyon 410 410 460
Lower Cheesman Canyon 442 452
(82-85) (87)
Upstream from Deckers Bridge 256 448
Downstream from Deckers 243 350
(79-85) (87)
Scraggy View 94 254
(82-85) (87)
Tw n Cedars 64 142
(78) (84) (87) (88)
Downstream from South Platte 76
Waterton Canyon 179.3
Upper Waterton Canyon 484 463
M ddl e Wwaterton Canyon 259 383
Lower Waterton Canyon 195 180
Kassler to Chatfield 39.3 125 75

1. Sour ces: Corps 1988; Chadwi ck & Associ ates 1988;
CDOW 1987; CDOW 1988; Nehring 1988;
Van Vel son 1989.
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Table 2 Nunber of trout per acre and nunber of trout
reater than 13.5 Inches in length per acre in

| orado ol d Medal

trout streans in 1986.1

Nunber / Nunber >

St ream Segnent Acre 13. 5" /acre
Bl ue R ver

Above Bl ue R ver Canpground 3065 52

At Blue R ver Canpground 1615 62

Near W e Pass turn-off 1297 42
Col orado R ver

Paul Glbert Wildlife Area 842 403

Lone Buck WIldlife Area 578 264

Parshall Section 948 356
Fryingpan R ver

Gagi ng Station Pool 6150 1647

Ruedi Damsite Station 7506 1438

AQd Faithful Section 5073 311

Upper Contr ol 3769 86

Tayl or O eek 2351 464
@Qunni son R ver

Duncan Ue. Trail 1840 472

Smth Fork - North Fork 729 422
North Platte

G nger Quill Ranch 210 64
South Platte

Upper Cheesman Canyon 3512 1302

Lower Cheesnman Canyon 3068 1289

Above Deckers Bridge 4093 412

Bel ow Deckers Bri dge 3379 193

Sc_rag% Vi ew 2238 49

Twi n Cedars 1284 -
R o G ande

State Bri dge_ 474 64

Coller WIdlife Area 571 25

Uoper Wwason Ranch 366 59

Lower Wason Ranch 400 101

1. Source: Nehring 1987.
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Operational effectsthroughout the affected stream basins would
result in positive and negative alterations in the life cycles of
t he various aquatic organisns present. Appendix C of the

Coordi nation Act Report provides a detailed analysis of Projected
gains and | osses of physical trout habitat as a result of Two
Forks dam and reservoir operations (USFWs 1987¢c). \Wile not
supported by the DWD, this physical habitat nmethod was adopted by
the mgjority of the fishery biologists on the FEI'S Aquatic work
group, and the informati on was included in the Coordination Act
Report (USFWS 1987c, pages 8-11).

The physical habitat nmethod provides the user with a
quantification of habitat which can be both projected for future
conditions to predict inpacts and reneasured in the future to
verify that the projections were correct. The physical habitat
method is not as likely to be influenced by annual bi ol ogical
variability or managenent alterations as are actual fish

popul ation estimates. According to this method, Two Forks
oPerations woul d result in nore stream segnments being negatively
affected than positively affected (USFWS 1987¢c, page 38). \Wile
not definitive because these type of studies do not address the
numer ous ot her variables which affect aquatic life (such as
tenperature, food, angling pressure), the conclusions do indicate
that Two Forks woul d negatively affect the habitat requirenents
of trout in many of the stream segments which would be affected
by hydrol ogi cal operations.

The loss of the wetlands and riffle and pool conplexes through

i nundation would result in a direct net |oss of special aquatic
sites as defined in the Guidelines (40'CER 230.3(g-1)). This
permanent | oss of special aquatic sites contributes to
significant degradation of the waters of the United States (40
CFER 230.10.(c)). The primary loss of aquatic val ues would be
the | oss of stream habitat diversity through displacenent by

i nundation. In addition, operation of Two Forks dam and
reservoir project would result in hydrol ogical nodifications

t hroughout many mles of riffle and pool conplexes on both the
east and west slopes. These nodifications would result in
negative effects on the resident aquatic life in many of the
stream reaches. Should the channel stability of the
hydrologically affected streans be adversely affected, additional
degradation of special aquatic sites could occur as the result of
t he sedinentation of riffle and pool areas, decrease in habitat
di versity, etc.. These | osses, especially the losses resulting
frominundation, would be pernanent.

The inundation area, which sustains sone of the highest fishernan
use and trout populations in the State of Col orado (Nehring
1987), is also unique in ternms of its proximty to a mgjor
metropolitan area (nore discussion of recreational values is
presented in Section F below). The, outstanding aquatic resource
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and the readily avail able streamfishing on high quality waters
would be irretrievably lost as a result of the project. Mich of
t he Resource Category | and Gold Medal fishery in the inundation
area would also be lost. The |oss of aquatic resources
associ ated with the construction and operation of a |arge or
smal | Two Forks damand reservoir would clearly cause significant
dePradatlon of the waters of the United States.. This project
relat ed degradation includes significant adverse affects on
special aquatic sites, life stages of aquatic life, aquatic
ﬁcgsysten1product|V|ty, and | oss and adverse nodification of fish
anbitat.

E. Wldlife

The wildlife resources associated with the Two Forks project area
are unique. For exanple, the habitat of the threatened Pawnee
nont ane sklpper, ponder osa pine/blue grama grass overlapping wth
prairie ?aﬁ eather, in the immedi ate project area provides the
essential habitat for the maintenance of the species. The
habitat's occurrence in this limted and special i zed area
accentuat es t he ecol ogi cal precariousness of the skipper (USFWS
1987b, page §). The endangered bal d eagl e can be readily
observed in the project area, especially around Cheesnan
Reservoir, during the winter nonths. |In addition, an historic
eyrie of the endangered peregrine falcon is | ocated near the
upper end of the North Fork of the South Platte R ver armof the
proposed Two Forks reservoir. Species experts believe that, as
recovery efforts for the peregrine fal con are nade on t he east
slope, this historic nest site will be reoccupi ed addi ng anot her
species to the diversity of the area (USFW5 1987a, page 11).
Wldlifeis a nggor value of the site and a reason peopl e visit

t he area (USFW5 1987¢c, page 51).

Wl dlife species in the Two Forks dam and reservoir area which
have hi gh public interest due to hunting, photography, and ot her
non- consunpti ve recreation include el k, nmul e deer, bighorn sheep
&;he Col orado State animal ), cottontail rabbit, gol den eagl e,

eaver, and w ld turkey (USFW5 1987c, page 48). The PrOJect_
woul d have significant direct impact on wildlife by elimnating
over 10,000 acres of wildlife habitat (Corps 1989a, page 96).
The direct wldlife habitat | osses due to the Two Forks project
are listed in Table 3

Wt | and, nountai n shrub, riparian vegetation types, grass-forb,
and.shrub-seedling structural stages of coniferous vegetation
types are essential habitat conPonents of the feed|nﬂ and/ or
cover requirenents of nearl&E?I of the species in the Two Forks
damand reservoir area (USFW5 1987¢, page 65).



Tabl e 3. ecial interest wildlife habitat | osses due to
t he Two Forks project.’

Species/Habitat Acres
Lost?
Mul e deer
Wnter range 9,315
Bk
Wnter range 4717
Severe w nter range 58
Cal ving area 0
Bi ghorn sheep
Overal | range 154
Lanbi ng area 25
Severe w nter range 0
Mgration corridor 39
H storic range 403
Merriam's Turkey
Qveral | range 865
Roosti ng area 0
Wetland/Riparian 298.5
Acres3

1. Source: USFWS5 1987¢c, page 64

2. Acre val ues anong species are not additive because sone
habi t at s overl ap.

3. Includes cottonwood, high-elevationriparian areas and
wet | ands, al so i ncl udes beaver habitat

The loss of all or parts of these vegetation types would al so
reduce overall habitat diversity and the mxing and arrangenent

of vegetation types (USFWS 1987c, page 65). Habitat diversity

i npacts would result in the |oss of scarce feeding habitat for
sone key species. Loss of habitat woul d displace wildlife

speci es to adj acent habitat areas. The ability of these areas
(catryln?.capa0|ty) t o support increased wildlife nunbers and the
avai lability of niches for potentially new species introduced

I nto these areas have not been determned. It is assuned,
however, that, if these' areasare suitable, they already are at
their carrying capacity and that displaced wildlife will cause an-
overFopuIat|on whi ch woul d eventual |y die (Corps 1989%a, page 97).
The loss of wildlife habitat through inundation by a |large or



small Two Forks reservoir and indirect inpacts would result in a
| oss of aquatic ecosystemdiversity as defined in the Guidelines
at 40 CER 230.10(e)(3). Such effects may include but are not
limted to loss of fish and wildlife habitat.

Elk

El k use the nountain slopes north of the North Fork of the South
Platte River in an area %enerally | ocat ed between the town of
Foxton and Done Rock. The herd contains about 300 animals and
seens to be increasing in size. Special-interest elk habitats
include winter and severe wi nter ranges that are occupied on a
sem - permanent basis. An elk calving area on private property is
| ocated on the North Fork of the South Platte within the elk

wi nter range (USFWS 1987¢, page 52). The mmjor inpacts to elk
include the | oss of 535 acres of designated winter range. The
el k calving area could also be |lost unless the land is acquired
and protected from devel opment (USFWS 1987c, page 64).

Mul e deer

Mul e deer' are the nost abundant and w despread |arge manmal in
the Two Forks dam and reservoir area. South-facing nountain

sl opes of nmountain mahogany within the winter range are
considered to be especially inportant areas. The estimated

W nter deer density inthis areais 11 to 16 deer per square
mle. Significant inpacts to nmule deer include the |oss of
sunmer and wi nter habitat (USFWS 1987c, page 52). Habitat [ ost
woul d include 9,315 acres of the area that has been desi%nated by
the CDOWN as nul e deer winter range (USFWS 1987c, page 64).

Bi ghorn Sheep

Bi ghorn sheep are of particular concern in the area because of
their present |ow nunbers and the herd's current status as one of
the few | ow el evation herds remaining in Colorado. The
deteriorating habitat conditions, the recent dramatic herd
decline, and slow recovery after devel opnent of the DWD's
Strontia Springs reservoir are causes of additional concern

At the initiation of the Foothills project in 1978, bighorn sheep
I n Waterton Canyon numbered 48 individuals. The current herd is
about one-third that size. The reduction in the herd ,isdue to
cumul ative inpacts fromconstruction of roads, stress from human
intrusion, |oss of habitat, and di sease brought on by these
activities (USFW5 1987e¢, page 53). As indicated above, the herd
has not responded to mtigation efforts by the CDOWN and t he DWD.

Significant inpacts to bighorn sheep fromthe Two Forks project

woul d be direct and adverse. They include a loss of habitat with
a partial summer and winter habitat capability for 15 sheep, |o0ss
of 154 acres of current range, 25 acres of |anbing areas, and 39
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acres of mgration corridors. The conbined effect of Two Forks,
various road construction work, and increases in vehicular
traffic could further reduce the existing bighorn sheep

popul ation. The entire herd could be lost as a result of the
project. Even though a substitute herd could be transplanted to
t he canyon, the gene pool of the existing herd would vanish
(Corps 1989b, page 69).

WIld Turkey

The wild turkey has been observed throughout the general Project
vicinity. Vegetation types typically used as habitat include

| odgepol e pine, aspen, and riparian area. WId turkeys are
relatively intolerant of human di sturbances during the spring
breedi ng and summer poult-rearing periods (USFWS 1987c, page 53).
The loss of turkey habitat includes a |oss of 865 acres of turkey
range which would eventually result in a reduced nunber of
turkeys in the project area (USFWS 1987c, page 65).

Bal d Eaqgl e

The Two Forks dam and reservoir area and the immediately
adj oi ning lands, including the Cheesman reservoir area, provide
essential habitat for the endangered bald eagle. To date, bald .
eagle activity over the Two Forks dam and reservoir area has been
predom nantly confined to Cheesman Reservoir (USFWS 1987a,

page 9). Wiile the project area, including Cheesman Reservoir,
contai ns essential habitat for the endangered bald eagle, inpacts
on the species fromthe construction and operation of Two Forks
dam and reservoir cannot be determ ned w thout additional studies
( USFWs 1987a, pages 9-10).

Per egri ne Fal con

An eyrie of the endangered peregrine falcon on Cathedral Spires
near Foxton, Col orado, was the l[ast remaining historically
occupi ed nest on the East Slope. The Cathedral Spires eyrie,
abandoned in 1981, is |ocated approximtely 2,000 feet fromthe
upper end of the North Fork of the South Platte River armof the
proposed Two Forks reservoir (USFWS 1987a, page 11).

The nost significant threats to peregrine falcon habitat
suitability, reoccupation, and potential breeding success at the
Cathedral Spires site could result fromincreased human activity.
Cathedral Spires is a favorite location for technical rock
clinmbing. Wth the increased area access that the Two Forks
project would provide, increased clinbing and hiking woul d
threaten the use of Cathedral Spires as a viable peregrine nest
site. Although |oss of prey base should not be significant,
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project devel opnent nay al so inpact some foraging habitat for
peregrines by Inundating a portion of the riparian corridor of
the North Fork of the South Platte Ri ver (USFWS 1987a,

pages 11-12).

Raptors

Raptor species observed within the area include the gol den eagle,
red-tailed hawk, anerican kestrel, great horned ow, turkey

vul ture, cooper's hawk, swainson's hawk, bald eagle, osprey, and
prairie falcon (USFWS 1987c, page 54).

The | oss of over 10,000 acres of diverse wildlife habitat would
negatively inpact the raptors in the area b¥ reduci ng their
hunting and foraging area. The diversity of raptor species woul d
decrease as a result of the project.

Pawnee Mont ane Ski pper

The t hreat ened Pawnee nontane skipper has a restricted range in
the Two Forks dam and reservoir area and adjoining |ands

i ncl udi ng Cheesman Reservoir. The sPecies occupi es an area

(t hough not necessarily all the available habitat within. it)
roughly 23 mles Iong and 5 mles wide. The skipper occurs along
t he mainstem of the South Platte River for approximately 20 mles
and the North Fork of the South Platte for approximately 15 mles
upstream fromtheir confluence to Cheesman reservoir and
Crossons, respectively. The present range covers aPproxinately
38 square mles. Currently, the skipper's habitat forns one
conti nuous band-along the North and South Forks of the Platte
River and some of their tributaries, Buffalo and Horse Creeks,
respectively. This type of habitat configuration allows for an

I nt erchange of individuals throughout the habitat.

The vegetative community preferred by the skipper is a northern-
most extension of the ponderosa pine/blue grama grass habitat
type docunented from southern Col orado and northern New Mexi co.
However, the preferred nectar plant of the skipper, prairie
gayfeat her, does not occur in simlar habitats to the south. The
northeastern limt of the ponderosa pine/blue grama grass
communi ty overlapping with the southwestern limt of the prairie
gayfeather provides essential habitat for maintenance of the
species inthis limted area. |Its existence inthis extrenely
limted and specialized area accentuates the ecol ogica
precariousness of the skipper. Since nodern settlenment of

Col orado, the South Platte River Canyon has experienced a nunber
of habitat changes that likely have resulted in |oss,

nmodi fication, and curtailment of former Pawnee nontane skipper
habi tat and range. Causes of |ost habitat include Cheesnan
reservoir, residential devel opnment, roads, and planted and nmowed



pastures. Additional amounts of habitat nay have been |ost as a
result of certain changes in forest age structure and density,
but it is not possible to quantify these areas with current

I nformati on (USFWS 1987b, pages 5-6).

ApProxinately 22 percent of the Pawnee nontane skipper's habit at
wll be lost to inundation and other project features (roads,
transmssion |lines, etc.). However, because the better skipper
habi tat and hi gher ski pper density occur at the |ower el evation
t hat woul d be 1 nundated, an estinated 23 percent (according to
the distribution survey) to 42 percent (according to the census
survey) of the skipper popul ati on would be |ost.

In addition to the lost habitat, the ﬁresent band of habit at
woul d be split into northern and southern portions as a result of
forest clearing for the reservoir, and a water barrier would be
created with the filling of the proposed Two Forks Reservoir.
Because t he skipper has a restricted flying capability, the wdth
of the barrier would nake the interchange of individuals between
the north and south portions very difficult and infrequent.

Furthernote, even within the individual north and south portions,
t he habitat woul d becone even nore broken and di sconti nuous as
the result of the Two Forks Project, potentially rendering nan

of these areas unsuitabl e for skippers and increasing the tota

| oss of habitat. In addition, splitting of the current skipper
habitat into separate, isol ated areas would result in individual,
uncontrollable events ﬁsuch as forest fires, late spring or early
fall storns, accidental spraying with insecticides) becomng a
significant threat to the continued existence of the Pawnee

nmont ane ski pper .

After inundation of existing skipﬁer.habitat; agproxinately 21
Percent of the remaini ng skipper habitat would be on private

and, 18 percent along the North Fork and 3 percent a onﬁ_the
South Fork. Residential and commercial devel opnent on this
private land would |ikely be accelerated if the proposed
reservoir is constructed. Because of the smaller North Fork
popul ation that would remain after. construction of the Two Forks.
proj ect, increased devel opnent along the North Fork woul d Iikely
threaten t he chances of continued exi stence of the Pawnee nontane
ski pper (USFWS 1987b, pages 8 and 10).

Wetland/Riparian Areas

Suitable habitat for beaver, nuskrat, waterfow b dippers,
passerine birds, and other species dependent on streans and
wet | ands within the project area is prinmarily limted to riparian
habi tats which are in close proximty to aspen, wllow stands, or
her baceous wet| ands. These species are present on the South
Platte Rver, the North Fork of the South Platte, and nany snal l
tributaries. Athough the existing.habitat is of high quality,
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the limted distribution and availability of the habitat keeps
overal | ﬁopulation low This dependence upon riparian vegetation
limts the popul ati ons and causes any loss of riparian areas to
be significant (USFWS 1987c, page 54).

Direct |osses and changes in wetland functions would be a
significant adverse inpact. Conplete |oss of about 298 acres of
wet| and sites by inundation would inpact all the functions
currently being provided by the wetlands (USFWs 1987¢c, page 65).

Indirect |npacts

Wth the conpletion of the Two Forks Reservoir, developnent and
di spersed recreational activities would shift significantly in
areas surrounding and affected by the reservoir. This shift of

‘ﬁffﬁf?fégﬁéﬁﬁfé?fons,gfﬁfggfgﬁgggn?fenagﬁgngﬂrgﬁgc|eg,cﬁnggtion
routes, fawning and calving areas, and the wldlife habitats in
general. The reservoir also would increase the potential for
private |and devel opment within the vicinity of the reservoir

and, should these subdevel opment activities occur, they would
indirectly inpact the known el k calving areas, and Pawnee nontane
ski pper habitat within the project analysis area. These
activities would al so reduce the existing potential of these
areas to provide habitat for the present popul ations of key
wildlife species (USFWs 1987c, pages 64-65).

Construction and operation of the large or small Two Forks
project would result in significant adverse effects to life
stages of wildlife. These adverse effects include reduction in
ecosystem di versity, productivity and stability; and significant
adverse effects' onrecreational and aesthetic values. These

| osses would contribute to significant degradation of waters of
the United States (40 CER  230.10(¢)).

F. Recr eati on

The primary recreational resources in the inundation areas are
related to the free=flowing stream reaches. - The proximity of —
t hese resources (in conjunction with their scarcity) to tﬁé
Denver netropolitan area, makes them inportant and uni que for the
Front Range of Col orado (Corps 1988, page 4-98). The relative
scarcity of Gold Medal fisheries in Colorado and the high quality
of the fishery in the inundation area further enhance the
recreational resources of the area.

The public access along the river provides excellent dispersed
recreation opportunities (Corps 1988, page 4-100). The white
water activities in the inundation area represent 70 percent of
whitewater activities in the entire Pike National Forest. (Corps
1988, page 4-101). These free-flowi ng reaches are especially

| mportant because of their closeness to nmetropolitan areas and
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their suitability for teaching and practicing boating skills on
all classes of water. This unique capability to accomodate a

W de variety of recreational activities in one easily accessible
area has been documented by a nunber of different'resource
agencies. The diverse recreational activities occurring in the
I nundation area are listed in Table 4

Table 4  Current recreation use (Recreational Visitor Days) in
the inundation area. !

Activity RVD's

(Devel oped Public Recreation)

Developed Camping — - 10,400
Devel oped Pi cni cki ng 3,600
Subt ot al 14,000

(Di spersed Public Recreation)

Sceni ¢ Driving 80,950
Dirt Biking 36,480
Di spersed Day Use 22,145
Di spersed Canpi ng 17,090
Stream Fi shing 15,130
R ver Boati ng 6,305

Subt ot al 178,100
Total Public Use 192,100

(Private Recreation)

Private Facilities 91,670
Recr eati on Cabins 33,000
Total Private Use 124,670
Total Anrnual RVD's - -~ ~ ~ 316,770
Total Annual Visits 487, 000

1. Source: Corps 1988, Page 4-104, val ues represent
Recreational Visitor Days (RvD's) during 1984
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In "A Conceptual Proposal for a South Platte Canyons Free-Fl ow ng
Recreational River" the United States Bureau of Qutdoor
Recreation observed:

The Main South Platte Canyon fromthe forks at South
Platte t o Cheesman reservoir is the nost intensively
used of all the segnents. Oher than about 2,500 acres
of private |and devel oped with homes and cabins, the
area i s managed as a part of the Pike National Forest
for public recreation. This section of the South
Platte is a popular and productive fishing stream wth
scenic land forns in and adjacent to the canyon.

Except for the three mles of isolated but highly
productive trout strean1directlr bel ow Cheesnan
reservoir, the river is paralleled by a good, gravel
road. Two paved and two unpaved roads and one paved

hi ghway provide access from several directions to the
river road. Five Forest Service picnic sites and one
canpground are situated along this section of river.
This area is popular for sightseeing, canping,

pi cni cking, fishing, hiking, nature study, horseback
riding, notorcycling, and river kayaking and tubing.
(Bureau of Qutdoor Recreation 1974)

The area currently receives heavy use covering a diversity of
recreational activities. Some have suggested that the area does
not Provide a quality recreational experience because of the

| evel and types of use occurring. EPA believes that the area
currentIY offers a spectrum of opportunities ran%ing from
relatively pristine FCheesnan canyon% t o areas show ng signs of
m suse (such as portions of the North Fork). The quality of the
recreational experience is a function of the basic resources and
t he anmbunt of nanagenent attention devoted to the area.

The Eureau of Qutdoor Recreation recognized this relationship and
not ed:

This area is popular with visitors now. However, wth
addi tional recreation devel opment and |and acquisition,
as well as inproved managenent and access, the South
Platte Canyons with their attractive free-flow ng
streams, should be able to provide quality recreation
experiences to a mllion or nore visitors each year
(Bureau of Qutdoor Recreation 1974).

During a review of the "Nationwide Rivers |nventory, Phase I"
conducted by the US Heritage and Conservation Service (the
successor agency to the Bureau of Qutdoor Recreation) a diversity
of organi zations suggested adding the South Platte to the
national inventory. The Water and Power Resources Service (1980)
noted the South Platte contained "outstanding remarkabl e values",
and the Soil Conservation Service noted that the segnent between
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Cheesman reservoir and Waterton Canyon was a "highly val uabl e
recreation area because of close proximty to highly popul ated
urban area (Denver Metro Area)" and noted that this segnent had
"outstanding remarkabl e values" in terms of scenic, recreation,
geologic, fish and wldlife values (SCS 1980).

In responding to a NPS request for information on the segnment of
the South Platte from Cheesman dam downstreamto its confl uence
wth the North Platte, the USFS stated:

We believe that this river segnment does have

out standi ng and remarkabl e' recreational and fishery
values. W include fishery values here because they
significantly enhance the high recreational values.

Qur reasons for concluding that this segnent has
outstandi ngly remarkabl e recreational val ues are based
on nore than high visitor use. Natural features in the
river valley make it particularly attractive for
recreational activities. Some of these include a
relatively large river in terns of water flow (average
annual flow in excess of 200,000 acre feet); a w de,
scenic valley that doesn't constrict use; a very
productive trout fishery; and sufficient water flowto
provi de white-water boating. The area is within an
hour's driving time of the Denver Metropolitan area and
Is very accessible with public gravel and dirt roads
that parallel the river. The variety of recreational
activities that occur in the area such as canping and
pi cni cking at devel oped sites, dispersed canping and

pi cni cking, fishing, boating, hiking, and notorized
travel (dirt biking and scenic driving% make t he area
popul ar and heavily used as shown in the recreation
visitor use figures disclosed in the Denver Water
Supply B S

The natural features coupled with the variety of
recreational activities that are avail able and pursued
I ndi cate the high recreational value of this river
corridor. \While all activities nmay not appear to
relate directly tothe river, it is the river and

adj acent valley that are the basic features that
attract the recreation use. (USFS 1988)

Responsibility for updating the "Nationwide Ri ver Inventory"
(NRI) has been given to the NPS and in a nmenorandumt o the
Director of the NPS, the Regional Director of the NPS stated

We have evaluated the 21.9 mle segment of the South
Platte River in Colorado from Cheesman reservoir
downstreamto its confluence with the' North Fork of the
South Platte River. W have found that this stream
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segnment possesses outstandi ngly remarkable
recreational, fish, historic and other (endangered
speci es) values. W have also made a field inspection
of the subject segnment which disclosed no
characteristics which would cause the streamto be
considered ineligible as a recreation conponent of the
WI!ld and Scenic Rivers System

It is, therefore, our recommendation that the subject
segnment of the South Platte River be added to the NRI
for its outstandingly remarkable recreational, fish,
historic and other values. (NPS 1988)

The menorandum went on to note: "Please be advised that there is
a great deal of |ong-standing and current controversy surroundi ng
this segment of river. A water storage reservoir, Two Forks, has
been proposed for this segnent at |east since the 1930 s.
Additionally, the recreational/fishery val ues of this segnent
hggg received wide recognition at |east since the 1880's." (NPS

1 )

As wth nost areas of the country, the recreational resources of
the Two Forks reservoir inundation area are receiving nore and
nmore use. \While fishing recreation is the onIY recent detailed
recreational use information available, it is likely the other
recreational uses of the inundation area have al so increased
since the NEPA analysis was conpleted. Recent fishing recreation
figures (Nehring 1987) indicate the fisherman hours in the
Deckers and Scraggy View areas of the mainstem nore than tripled
bet ween 1984 (when the FEIS recreation figures where devel oped)
and 1986. The fisherman hours in the nore inaccessible portion
of the South Platte above Wgwam Cl ub nore than doubled in the
same time period. These fisherman use figures, which were higher
t han any other streamthe CDOWNincluded in the analysis, clearly
i ndi cate the high recreational value of a good fishery near a
maj or popul ation center. Even if these figures do not increase
inthe future, the FEI'S baseline fisherman hour estinmates and the
FEI S projections for the year 2010 (an increase of only 25
percent without Two Forks) have already been exceeded. EPA
considers this new information sufficient to question the inpact
anal ysis on which the Corps based its*' Guidelines conpliance

concl usi ons.

The Cheesman Canyon stretch of the South Platte River is a prine
exanpl e of the advantages of a wild trout fishery. Gven the
protective regul ations necessary to maintain the fishery, the
upper portion of the Gold Medal fishery supﬁorts sonme of the

hi ghest fishing recreational use of any fishery in Col orado,

wi thout the necessity of stocking fish. Trout are stocked bel ow
the Scraggy View Picnic Area for anglers who wish to keep fish.
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The inundation area is accessible to both a |arge nunber of
anglers, as well as a large variety of anglers. Those who w sh
to walk can normally find solitude in the recesses of the upper
canyon even on weekends. Those who may be limted in their
nnbility, I ncl udi ng wheel chair anglers, find ready access al ong*
many mles of road and the gradient and access are such that it
is relatively easy to get froma vehicleto the stream This is
one of the fewareas in the State where handi capped angl ers have
many access points to a high quality fishery. The inundation
area also provides the |evel of "sophisticated fish' any
fisherman may desire, froma heavily stocked put-and-take fishery
inthe North Fork and the lower nmain stem to a few fish in

Cheesman Canyon which may never be caught. In places it has nany
fish which are relatively easy to catch and it has large fish
which are difficult to catch. It is one of the best trout
streams in the nation. It is a stream which provides a unique

and irreplaceable resource for the residents of Colorado and the
nation. These recreational fishery values alone are sufficient
to determne that the inpacts of a large or small Two Forks dam
and reservoir are unacceptable (Section 230.10(c)!

According t o the Corps, "The Two Forks project area is the only
area wWithin a convenient day-use driving distance where a
relatively natural setting along a major waterway i s avail able
for public dispersed recreation use” (Corps 1988, page 5-115).
"No conparabl e substitute recreation opportunities exist in
simlar proximty to Metropolitan Denver®, (Corps 1988, page S-
116). The other practicable alternatives that 1nclude reservoir
sites do not involve a recreational resource with these
attributes. Conpared to the alternatives reviewed in the FEIS
the Two Forks project would result in the loss of nore
recreational visitor days associated with roadsi de dispersed
canpi ng, scenic viewng fromroads, dirt biking, stream fishing,
and river boating/tubing (Corps 1988, page 5-137).

In "A Col orado Agenda for Water", the Governor of Colorado noted
"We could act to save the canyon in several ways. W could
decide t o make the investnent to nake the canyon a State Park ---
whi ch, incidently, | believe would be a trenmendous recreationa
and econom c asset t o0 Colorado." (Romer 1988). Two For ks dam and
reservoir would result in the irreplaceable |oss of these
existing recreational values and forever prevent creation of sone
tYpe_of special recreation managenent area based on the free-
flow ng river.

Factual determ nations and the findings of conpliance or non-
conpliance with the Guidelines requires consideration of
recreational fisheries (Section 230.51), water related recreation
(Section 230.521, and aesthetics (Section 230.53). | n eval uating
t he inmpact of Two Forks on these resources, EPA concludes that
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the construction and operation of a large or small Two Forks
woul d result in significant adverse effects on the recreational
and aesthetic resources o the area.

Concl usi ons on Fi sheries, Wldlife and Recreati on

EPA has determned that the discharge of fill nmaterial for the
Two Forks pro%ect woul d cause or contribute to significant
degradation of waters of the United States as defined in 40
CFER 230.10(c). In reaching this determnation, EPA finds
there would be significantly adverse effects on hunan heal th and
wel fare including effects on fish, wildlife, and special aquatic
si tes; S|gn|f|cantIK adverse effects on the |ife stages of
aquatic l1fe and other wldlife dependent on aquati c ecosystens,
significantly adverse effects on aquati c ecosystem productivity;
and significantly adverse effects on recreational and aesthetic
values. Pursuant to 40 CFR 230.12(a)(3)(ii), EPA finds that
t he proposed project does not conply wth the Quidelines.

Conpared to the 11 NAF Two Forks, the 400,000 AF Two For ks woul d
result inthe loss of 71 percent of the wetlands, 53 percent of
the upland habitat, 75 percent of the public rvDos, 71 percent of
the streammles, 49 percent of the sustained trout standing
crop, and 53 percent of the Pawnee nont ane ski pper habit at
Accordingly, EPA finds that construction and operation of a
400, 000 "small" Two Forks woul d have unaccept abl e adverse
effectson fishing areas, wildlife, and recreation substantially
simlar to those of 1,000,000 AF | arge Two Forks. I n addition,
as di scussed in Section III(G) bel ow, these_lnBacts are equal ly
avoi dabl e through the availability of practicable alternatives.

G Practicable Alternative Anal ysis

The primary purpose of Section 230.10(a) isS to avoid the
unnecessary destruction of aquatic ecosystens. "Wiile the

remai ning portions of the Section focus on the magnitude of

envi ronnental inpacts, this Section directs the permitting
authority to consider whether the inpacts can be avoi ded

alt p]get her. Thus, if a less damaging practicable altsrnativs is
available that will avoid destruction of the agyatlc ecosyst em
the permt application nust be denied. 40 CF 230.10(a)
provides in part:

...Nno di scharge of dredged or fill material shall be
permtted if there is a practicable alternative to the
proposed di scharge whi ch woul d have | ess adverse i npact on
t he aquatic ecos¥sten] so long as the alternative does not
have ot her significant adverse environnent al
consequences....(2) An alternative is practicable if it is
avai | abl e and capabl e of being done after taking into
consi deration cost, existing technol ogy, and |logistics in
| ight of overall project purposes.
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As explained in the Supplementary Information to the Guidelines,
this provision neans that:

... the Guidelines ... prohibit discharges where there
Is a practicable, |ess damaging alternative... Thus,
if destruction of an area of waters of the United
States may reasonably be avoided, it should be avoi ded
(45 Fed. Reg. 85336 (1980)).

Proj ect purpose.

One inportant step in the determ nation of "practicability" is to
identify the overall project purpose. .Since the inception of the
CGui del i nes, the Corps and EPA have taken the position that
“overall project purpose' is to be determined by the federa
governnent. |Indeed, when district engineers have failed to judge
I ndependently the overall project purpose, the Corps has issued
directives to correct that action as in the case of Plantation
Landi ng, and the Hartz Muntai n Devel opnent Corporation permt

el evation (nmenmorandum from CGeneral Kelly, August 17, 1989,
hereafter, "Hartz Muntain*'). That "overall project purpose’ is
defined by the federal governnent, taking the applicants' views
into consideration, has been repeatedly upheld by the courts as
wel | (see, for exanple, National Audubon Society v. Hartz
Mount ai n_Devel opnent Corp. 14 ELR 20724 (D.C. NJ 1983); accord,

Hough v. Marsh, 557 F  Supp. 27 (D. Mass. 1982).

Recent Corps guidance to its district engineers in addressing
overal | project purpose states (Menorandum from Brigadi er Ceneral
Patrick J. Kelly, Drector of CGvil Wrks, regarding the permt
el evation for the Plantation Landing Resort, Inc., April 21,
1989, hereafter "Plantation Landing"):

The Corps is responsible for controlling everﬁ aspect
of the 404(b)(1) analysis. While the Corps should
consider the views of the applicant regarding his
project's purpose and the existence (or |ack) of
practicable alternatives, the Corps nmust determ ne and
eval uate these natters itself, with no control or
direction fromthe applicant, and w thout undue
deference to the applicant's w shes (DOA 1989, page 4).

In evaluating overall project purpose and practicable
alternatives, governnental agencies nust ensure that the *overall
project purpose*' is not defined so narrowly that only the project
as proposed by the apﬁlicant Wl survive review. A narrow
characterization of the overall project purpose may restrict or
preclude fromreview alternatives that are otherw se practicable
and that neet the overall purpose of the project. For exanple,
the New York District's undue deference to the applicant's narrow
proj ect purpose (construction of an extrenmely |arge housing ,
develoanntg was criticized in the Hartz Muntain menorandum



Limting project sites to those that can facilitate a
3,301 unit devel opnent nay preclude the eval uation of
ot herwi se practicable alternatives. Acceptance of this
very restrictive al ternatives anal ysis negates all
attenpts to otherw se nore generically define basic
proj ect purpose....the basic project purpose should be
defined as 'construction of a |arge scale high density
housing project in the Region | area.' That does not
necessarily mean 3,301 units in one contiguous |ocation
as proposed by Hartz. The District should determ ne
the mni mumfeasible size, circunstances, etc., Wwhich
characterize a viable large scale, high density housing
project (pOA 1989b, pages 4-6, enphasis in original).

DWD and t he MAP argue that principles of federalismrequire EPA
and the Corps to give special deference to the project purposes
of local public entities, because these entities are ultinately
responsi bl e for |and use decisions. They contend that, because
Two Forks would be built with local funds and is intended to
supply water for |ocal devel opnent projects, the federal .
gover hment shoul d defer to | ocal governnentﬁéwbudgnents regar di ng
proj ect purpose and need. To that end, the and MAP have
devel oped a ten and thirteen point proiect pur pose, respectively,
whi ch they believe shoul d govern the alternatives anal ysis.

The Corps consi dered the pwb's ten point project purpose, but
ultimately did not include most of the applicantst specific

el ements in the definition of project purpose. |n summarizing
I ts decision, the Corps stated:

The applicant's stated project purposes taken at face
val ue woul d seemto preclude the practicability of any
alternative tothe 11 M\ mllion acre feet Two Forks.
| believe that it would be inappropriate to accept.

wi t hout question or reviewa statenent of project

pur pose so narrow y defined (Corps 1989a).

EPA agrees with this conclusion. Were an apPIicant's pr oj ect
purpose woul d artificially narrowthe range of alternatives to be
considered, it is the duty of the regulatory agencies to define
the overal|l purpose in a nore appropriate way. Public entities
are not entitled to greater deference than private applicants in
this regard. The Executive Order on Federalism (52 Fed. Reg.
3ﬁ685-14688 (1987)) and t he applicabl e regul ati ons both support
'S View

The Corps* inplenmenting regul ati ons specifically contenplate that
| ocal Ludgnents on matters related to [ and use nay be overridden
when there are "significant issues of overriding national

| nportance,” such as preservation of special aquatic sites %33
CER 320.4(3)(2)). Inthe preanble to this regulation, the
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Corps rejected the suggestion that it owed greater deference to
| ocal governnental judgnents re%arding a project's viability or
need (51 Fed. Reg. 41207 (1986)). In Hartz Muntain, the Corps
enphasi zed that:

...federal concerns over the environment, health and/or
safety will often result in decisions that are
inconsistent wth [ocal |and use approvals. In this
respect, the Corps should not give undue deference to
[the applicant] or any other zoning body (DOA 1989b,
page 4).

For Two Forks, the Corps determ ned that the overall project
purpose was to provide water to the nmetropolitan Denver area in a
manner that neets the overall public interest. (Corps 1989,
page 5). EPA agrees with this general fornulation of overall

proj ect purpose. For purposes of this Section 404(c) action, EPA
consi ders the overall Eurpose of the Two Forks project to be
provision of a dependable, long termwater supply for the Denver
metropolitan area

This is not to say, however, that all of the DWDs and MWP's nore
sPeC|f|c purposes have been rejected; where appropriate, elenents
of the applicants purpose have been included in the

alternatives' review EPA's analysis of the thirteen el enents of
DWD and MWP's detailed project purpose is found in Appendix A

Mtigation in the practicability revi ew

‘Once t he overall project purpose is identified,' alternatives
included in the practicability review nust be shown t o be capable
of achieving this purpose and be reasonably capable of being

I npl emented. The anal ysis takes into account costs, existing
technol ogy, and logistics. Practicable alternatives shoul d
present a reasonable range of costs and be reasonably avail abl e
to the applicant." To be "available," an alternative site need
not be presently owned or within the applicant's current control;
an alternative site nmay be included if 1t could reasonably be
obtained or utilized by the applicant (Section 230.10(a)(2)).
The Cuidelines require that alternatives be eval uated and
conmpared w thout taking potential mtigation measures into
account (40 CER 230.10(a)).

The Corps has recogni zed and affirmed the inportance of avoi dance
in the mtigation sequence in guidance to its field staff such as
Pl antation Landing, referenced earlier. General Kelly describes
Section 230.10(a) as a "key provision....which clearly is

i ntended t o di scourage unnecessary filling or degradation of

wet | ands. .." (DOA 1989%9a, page 2). |In Hartz Mountain, he

concl udes:
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Fromthe guidance presented in this docunment, the
general conclusion should be drawn that the Arny Corps
of Engineers is serious about protecting waters of the
United States, including wetlands, from unnecessary and
avoidable loss. The Corps districts should interpret
and implement t he Guidelines in a manner t hat

recogni zes this. Further, the Corps should inform
developers t hat special aquatic sites are not preferred
sites for development...\Wen unavoidable inpacts do
occur, the Corps will ensure that all appropriate and
practicable action is required to mtigate such inpacts
(DOA 1989b, page 11).

The Guidelines' enphasis on avoi ding environmental inpacts
through a sequential approach to mtigation was recently affirnmed
in a Menorandum of Agreenent between EPA and the Corps (See

" Memor andum of Agreenent between the Environmental Protection
Agency and the Departnent of the Arny Concerning the

Determ nation of Mtigation Under the Clean WAater Act Section
404(b)(1) Guidelines", February 6, 1990).

Practicable alternatives t0 Two Forks: reservoirs.

In reviewm ng Two Forks, the Corps'. Section 404(b)(1) analysis
(Corps 1989%a, pages 16-20.) concluded that the following
structural alternatives to the 11 million acre-foot Two Forks
project were practicable:

o 400,000 acre-foot Two Forks Dam and Reservoir
o 400,000 acre-foot Estabrook Dam and Reservoir
o 200,000 acre-foot Estabrook Dam and Reservoir
o New Cheesman Dam and Reservoir

A summary of the Corps' findings is presented in Table 1 of the

404(b)(1) Evaluation (Corps 1989a, page 13). Wth the exception
of the 400,000 AF Two Forks, EPA concurs wth Corps'

determ nation that these structural alternatives are practicable
alternatives t 0 Two Forks.

As discussed in the conclusions of Section III(F), "small" Two
Forks would have substantially similar unacceptable adverse
effects on fisheries, wildlife, and recreation areas to the 1.1
MAF Two Forks. These inpacts are equally avoidable through the
availability of other practicable alternatives. EPA thus finds
that the 400,000 AF Two Forks is not a practicable alternative to
Its larger counterpart.

42



s CGuidelines review of Two Forks, the Corps established the

In it
followng criteriato determne practicability:

Wi

Cost: A maxi mum cost of $1,000 per AFY. Costs greater
than $1,000 per AFY could be considered practicable;
for purposes of this analysis, however, EPA accepts
the Corps! ceiling as a basis for review

Existing Technology: Site perneability, strength, and
seismc characteristics (reservoir sites).

Logi stics: Procurenent, distribution, reliability, and
availability for future need were primary factors.
Yields, water rights, and "linkage relationships" were
used as site specific screening criteria.

Costs for the three reservoirs were projected at $675 per AFY
(58,000 AFY |large Estabrook), $589 per AFY (46,000 AFY snal |
Est abr ook) and $845 Per AFY (68,000 AFY New Cheesman). Geol ogic
I nvestigations established that construction of the alternative
reservoirs was feasible wth existing technology. The Corps
anal ysis of |ogistic concerns indicated that water could be
procured and d istributed fromthe alternative reservoir sites in
much the same manner as planned for Two Forks. Yields fromthese
reservoirs were equally as reliable as Two Forks. EPA agrees

W th the Corps analysis of the practicability of these
reservoirs.

The Corps determ nation of practicability recognized that the
smal | er reservoirs, including the smaller Two Forks, would not
provide the same firmyield as Two Forks. In its 404(b)(1)

eval uation, the Corps analyzed the snaller yields "in t he context
of the Applicant's existing systemand in the context of the
future need for water™ and noted:

Wth respect to long termwater-supply needs for the
netropolitan area, no single proLect woul d provide a
conpl ete solution. Therefore, the size of a South
Platte reservoir project affects only the timng of the
next project, not its existence (Corps 1989a, page 18).

The Corps concluded in its Record of Decision

The fact that the yields are not equal does not nean that
t hese other projects are not practicable. It neans that,
should a smaller project be built in lieu of Two Forks, the
next water supply project, such as Geen Muntain pumpback
woul d have t o cone online earlier (Corps 1989b, page 6).
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Agai n, EPA concurs with this conclusion. G ven that the overal
purpose of the Two Forks project is to provide netropolitan
Denver with a long term water suggly, metropolitan area water
suppliers will be required to combine a variety of'alternatives
to fulfill the overall project purpose, even with the |argest
reservoir proposed (Two Forks). The FEIS estimated netropolitan
Denver's additional long termwater supply needs at 166,000 AFY
SCorps 1988, page 2-29). Large Two Forks, with its estimted
irmyield of 98,000 AFY, would neet approximately 60 percent of
this demand. Additional sources will be required to supply the
remai ning 40 percent. Thus, any source that contributes
meani ngful firmyields can logically be considered a portion of
an alternative to Two Forks.

After conparing the environmental inmpacts of Two Forks with

| mpacts of Practicable alternatives, the Corps determ ned that
the 11 mllion acre-foot Two Forks was the nmost environnental ly
damagi ng alternative. As stated by the Corps:

The evaluation of alternatives is inportant to jud?e
the impacts of Two Forks relative to the inpacts of the
other practicable alternatives. Cearly, wthout
mtigation, Two Forks will have the greatest
environmental inpacts... (Corps 1989b, page 6).

Conpared to the alternative reservoirs, |large Two Forks woul d
cause the greatest |oss of wetlands (Corps 1989a, page 24),

I nundate the largest area of riffle and pool conplexes (Corps
1989a, page 27), and is the only alternative that would result in
a net loss of trout biomass (CorPs 1989a, page 26). Small Two
Forks is also nmore environnental |y damagi ng than New Cheesman or
ei ther Estabrook reservoirs. The Corps' findings on the relative
envi ronmental inpacts of large and small Two Forks and the
practicable alternatives are summarized in Table 1 of the FEIS
page 5-2 (Corps 1988).

QO her review ng agenci es have also found that Two For ks woul d
cause the nost environmental damage. In the Fish and Wldlife
Coordi nation Act report, the Regional Director of USFWS stated
that the Estabrook and New Cheesman alternatives would have nuch
| ess adverse effects on fish and wldlife resources and would
require far less mtigation than Two Forks (USFWS 1987¢, page
68). The Regional Director reiterated this position in a
Decenber 5, 1989 letter to the MAP (USFWS 198%9a). In his
coments to the Proposed Determ nation, the Director of the

O fice of Environnental Review, US Department of the Interior
(DOI), noted that even with the proposed mtigation for Two
Forks, there still would be unavoi dable |osses to aquatic and
terrestrial resources (DOI 1989).
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Gui del 1 nes conpli ance.

Havi ng determ ned that there were several practicable
alternatives to the Two Forks project that would have |ess
adverse inpact on the aquatic ecosystem the Corps should have
specified that the project failedto conply with the Guidelines,
in accordance with Section 230.12(3)(i). Instead, the Corps
attenpted t o "level” the inpacts by conparing Two Forks and the

alternatives as mtigated in its Section 230.10(a) review. I n
t he words of the Corps,

...mtigation can eéffectively reduce the inpacts of Two
Forks to the level that it is comparable to the other:
practicable alternatives. (Corps 1989b, page 6)

This apProaCh Is contrary to the basic thrust of the Guidelines
and fails to follow both Corps and EPA policy on the appropriate
handling of mtigation. EPA has stressed this point repeatedly
inits comments on the Two Forks project over the last six years.

In his detailed conments to the FEIS, provided to the Corps and
t he applicants on June 9, 1988 the Regional Adm nistrator
James J. Scherer, stated

EPA woul d again like to clarify the necessity to

i npl ement al ternatives which would avoid the need for
conpensatory mtigation. Unless it is clearly
denonstrated that an alternative project site or nethod
of providing additional water supplies does not exist,
or that alternative sites or nmethods wll have fewer
adverse environnmental effects, avoidance of inpacts is
t he required course of action (EPA 1988b).

In his letter of Novenber 17, 1988, invoking 404(qg) procedures,
t he Regional Admnistrator identified the Corps District's
handling of mtigation as one of the major outstanding issues:

...as you know, our agency does not agree with your
statement that 'if Two Forks can be mtigated in such a
way that there are few or no net inpacts remaining, a
future alternative would not preclude Two Forks from
being the | east damagi ng practicable alternative.' EPA
does not believe its appropriate to include mtigation
when meking the determ nation regarding |east-damagi ng
practicable alternatives (EPA 1989f).

The Corps' evaluation did not followthe three step sequence
(avoi dance, mnim zation and conpensation) required by the
Quidelines. Of-site nmeasures and out-of-kind conpensation were
wei ghted equal |y agai nst measures that could be used to avoid the
| mpact altogether. This agproach masked t he environnent al

| npacts which should have been the focus of review Mtigation
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- is appropriately considered only for the l[east environnentally
damagi ng alternative, in accordance with the requirements of
Section 230.10(4d).

The District Engineer acknow edged that his application of
mtigation in the alternatives review differed substantially fron
EPA's (Corps 1989a, pages 31-35). He also noted that an

I nteragency Working Group had been fornmed t o "develop gui dance on
i mpl ementing nmitigation requirements" and, specifically, to
resolve differing views over the application of mtigation
sequencing as part of Guideline reviews (Corps 1989a, page 31
referencing the preanble to relevant Corps gui dance at 51 Fed

Reg. 41227 (1986)).

Because the Corps' anal ysis and EPA's independent review have
denmonstrated that |ess damagi ng practicable alternatives to Two
Forks are available, EPA finds that neither 400,000 AF nor the
1,100,000 AF Two Forks project conply with Section 230.10(a) of
the Quidelines. Reservoir alternatives denonstrated to be
Practicable with fewer adverse environnental effects include
arge Estabrook, small Estabrook and New Cheesnan Reservoirs.

O her alternatives.

Whi |l e New Cheesman, |arge Estabrook, and small Estabrook are the
only alternatives denonstrated to be Eracticable by the Corps,
EPA believes that additional practicable alternatives could also
have been identified. Additional alternatives could have been
drawn fromthe FEI'S Systemm de anal ysis; commentors have
suggested a variety of additional sources as well. Many of these
sources are already being pursued by area water suppliers.

The discussion below of additional alternative sources
illustrates that there are a variety of projects that could be
used, either singIK or as conponents of a netropolitan-w de
package, to neet the netropolitan area‘'s water supply needs for
the planning period. It is not an EPA endorsement of any
articular project or conbination of projects, or a definitive
isting of the "universe" of potential alternatives to Two Forks.
A finding of practicability does not necessarily nean that a
roject is permttable, only that the alternative project can
ulfill the overall project purpose in a manner that 1s |ess
environmental |y damagi ng than the project under review.

Throughout its involvement in the Two Forks project, EPA has
repeatedIY pointed out that there were additional |ess damagi ng.
practicable alternatives to Two Forks and that these alternatives
shoul d be pursued before a permt was issued for Two Forks. In
his June 9, 1988 comments to the FEIS, the Regi onal Adm nistrator



identified all of the alternatives discussed in this section of
t he Reconmended Determ nation as **reasonabl yavailable, |ess
costly and |l ess environnental |y damaging" than Two Forks (EPA
1988b, page 5).

On August 10, 1988, in a followup letter to the District
Engi neer, the Regional Adm nistrator stated

«s.in our Detailed Comments attached to our June 9,
1988 coment |etter we noted approximtely 150,000 acre
feet of alternative sources of water. These sources
were identified in the Final EIS as being reliable and
cost effective sources of water, with |ess

envi ronment al danmage than the applied for project. As
| stated in ny May 26, 1988 letter, while | have
significant reservations regarding the issuance of a 25
year permt, if it is to occur, it nust assure the
devel opnent of those environnmentally |ess damagi ng
alternative sources which are practicable, prior to the
construction of Two Forks (EPA 1988c).

On October 12, 1988 the Regi onal Administrator reiterated:

Again, as stated in ny August 10 letter, if a decision
Is made by the Federal Agencies that there are
currently no practicable alternatives to Two Forks, and
a long termpermt is issued, | believe it is essential
that other future alternatives not considered in the
EISin site-specific detail be reviewed prior to
construction of the project. If a |ess-damaging
practicable alternative is found to exist at that
future tine, there should be a mechanismin place to
ensure that Two Forks is not constructed prematurely
(EPA 1988e).

Ch Novenber 1.7, 1988, in identifying issues to be elevated under
CWA section 404(qg), the Regional Adm nistrator said:

I continue-to believe that there are a substantial
nunber of interimsources which are practicable,
avai l abl e and | ess-damagi ng and shoul d therefore be

I npl emented prior to construction of a |arge reservoir
project. Many of these sources were identified in
June 9, 1988 comment letter on the FEIS. It seens that
we both are in agreenent that those sources which are
directly under the control of the DW should be
required through a permt condition. In addition
there are a significant amount of other "interim"
sources which are not currently within the control of
DWD, but which could be implemented if certain
institutional or legal issues were resolved. | believe
that the inplenmentation of a certain anmount
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(approxi mately 60,000 acre feet total) of this Iarger
"pool" of avail able sources should al so be require
prior to construction of a large reservoir. An .
appropriatel y-wrded permt condition should be used to
require DWD t o exhaust all available |egal and other
feasi bl e means t o devel op these sources (EPA 1988f).

Ch January 6, 1989, in summarizing EPA's concerns about draft
permt conditions, the Regional Adm nistrator stated:

Several of ny concerns have still not been addressed in
your latest draft conditions. The need to develop and
share at |east 60,000 acre feet of interimsources is
not included as a permt condition. The requirement to
review, prior to construction, both the need for the
project as well as any reasonable alternatives not

al ready considered in site specific detail was not
included. This review requirenment should be applicable
unl ess the Corps issues a short-termpermt (less than
10 years) (EPA 1989%a). a

The Corps 'could al so have chosen to eval uate' additiona
alternatives in its Guidelines review (40 CFER 230.10(4)); it
was not limted to the range of alternatives evaluated in the
BES  Although the Corps acknow edged that the single. non-
structural alternative it chose to review was "only one of many
ways that |ocal water suppliers would provide water to their
servi ce areas" should Two Forks not be approved ?Corps 1988,

pendi x. 4-C, Vol une 9, Representative No Federal Action

ternative, page 9-31, the Corps nonethel ess declined to conduct
a practicability review of any other alternatives. There appear
to be two principal reasons for this decision: the fact that not
all water suppliers could obtain water fromall alternative
sources; and the lack of existing institutional arrangenents to
share water from any alternative except Two Forks.

The Corps' concerns about availability of supply related
principally to-groundwater. The District Englineer found that
groundwater nmet the "cost"™ and "existing technology'' criteria,
however, because groundwater was not available to every suburban
entity, water supplied from groundwater sources could not be
considered an alternative to Two Forks. The District Engineer
al so expressed concerns about the long termreliability of the
groundwat er resource, which he characterized as "not renewed
annual [ y" (Corps 1989a, page 20). EPA believes that, properly
managed, groundwater can nake an inportant contribution to
overal |l water supply for the netropolitan area.

G oundwater currently supplies sone of the suburban communities
and is physically and legally available to nmost of the suburban
provi ders (Corps 1988, Appendix 4-C, Representative No Federa
Action Alternative, Volune 9, page 9-23). An estimated 69
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mllion acre feet of recoverable groundwater is stored in mjor
aqui fers beneath the Denver netropolitan area (Wireman 1989).
Proper managenent could result in sustained use of this resource
wel | beyond the planning period. The experiences of a nunber of
metropolitan communities who have incorporated groundwater into
their water supplies denonstrate that ground water can be

devel oped at reasonable cost. A nore detailed discussion of
groundwater is found in Appendix A

Moreover, the fact that one particular source of water
(groundwat er or another project) is not equally available to all
muni ci palities does not nean it should be discounted as a
potential source of water supply for the metropolitan area. As
di scussed above, even Two Forks could not neet water demands for
the entire netropolitan area. Even with Two Forks, some
i ndi vidual water suppliers will be required to pursue a variety
of projects to neet projected demand. Sone of these projects may
be pursued cooperatively with other entities; others will be
ﬁursued i ndependent|ly by individual municipalities. This pattern
as been historically followed by area water suppliers and
appears likely to continue.

A simlar view can be taken about the |lack of signed agreements
to share alternative water supplies. The Corps stated that:

... the DAD, the Providers, and others cannot be
assumed t o cooperate in either the devel opment of
interimwater supplies or future water provider
needs...Without sonme form of cooperative netropolitan
wat er devel opment it is reasonable to assune the DWD
sources (Blue River and Transnountain Effl uent
Exchange, Cherry Creek Wells, and O her Ditch Rights)
woul d not be shared. (Corps 198%a, page 6)

This statenent illustrates the deference given by the Corps to
existing contractual arrangenents and the need for cooperative
nmetropolitan water planning. It also appears sonmewhat
contradictory in view of the District Engineer's handling of the
el enent of "metropolitan cooperation'' in the applicants' proposed
proj ect purpose:

| [District Engineer] recogni ze the inportance of the
South Platte agreement to netropolitan cooperation. |
recogni ze the inportance of long-termsolutions and |
have al so included reliability as a conponent of

| ogistics. These are inportant benefits of the
project; however, for reasons stated previously,
alternatives that do not neet the Participation
Agreenment allotments...may still be technically
practicable. (Corps 1989b, page 12)
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EPA agrees with this latter statenment and believes cooperative
wat er planning is a worthy goal. Cooperative planning can occur
regardl ess of source, should the nmetropolitan entities enter into
appropri ate agreenents.

The DWB itself has acknow edged this point. In its **policy
statenent setting forth guidelines for carrying out the
resolution" aut horizing the Two Forks permt application, the DB
st at ed:

The Metropolitan area requires a variety of supply sources
to neet reasonably foreseeable demands. Wile a Two Forks
Reservoir will be required, inpoundnment of water wll not
al one be adequate. Denver and its suburban nei ghbors nmnust
use their ingenuity to investigate and |ocate reliable

wel I's, pursue water exchanges, acquire surplus supplies of
ot hers, share nanagenment of supplies and water courses,

| npl ement successive re-use, |ease interimwater and

I npl ement a conprehensive water conservation pro%ranwto
provi de adequate supplies at conpetitive prices (DWB 1986).

Addi tional practicable alternatives to Two Forks.

The alternatives discussed inthis section and identified in
EPA's June 9, 1988 letter were evaluated in the SEI'S systemm de
anal ysis on the basis of costs, technology, and logistics. A
summary of this analysis is shown in Table 5

EPA recogni zes that not all of this projected 150,000 AFY safe
ﬁqeld may be devel oped. As the Regional Administrator stated in
is Cctober 12, 1988 letter to the District Engineer:

...l would still like to see...the requirenment that sources
which are found to be environnentally | ess danagi ng and
practicable be inplemented prior to construction of Two
Forks. | believe that all of those sources which neet the
above criteria and are within the control of the Applicant
shoul d be inplenented prior to construction of Two Forks. |
al so recommend using an appropriate permt condition to
encourage the devel opnment of at |east a portion of those
sources which may not be totally within the control of the
[DwD], but which could be devel oped with netropolitan
cooperation. A large nunber of alternative sources were
identified inthe FEIS as being reliable and cost-effective
sources of water, with |ess environmental damage than the
applied for project (refer to ny June 9, 1988 FEI' S comment
letter). However, | have discussed this issue with the
Applicant and recognize there may be some constraints to the
devel opnent of sonme of the sources identified in ny June 9th
letter. M current belief is that the total amount of

i nterim sources that should be devel oped prior to Two Forks
I's approximately 60,000 acre feet (EPA 1988e).
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Table 5 — Additiona practicable alternative water supply sources for the Dever metropolitan area

q:tstlm

D|mgraph1c

Alternative Cost per AFY Yield +liability Water Rights Other
(annualized) T?chtblogy Availability Issues
|
Blue River minimal tracking and 10,000 renewable  water rights DWD only
Exchange with account ing 1/ transfer
Williams Fork system only needed |
Blue River $516 2/ 15,000 renewable  modification  DWD only 25-year lease,
Exchange with 1/ 3/ to Blue River wetlands mitigation
Muddy Creek ' Decree needed unresolved
Transmountain $20 tracking and 14,000 renewable  water rights DWD only
Effluent adcount ing 17 3/ transfer
Exchange system only needed
Straight Creek $390' us‘es an 5,000 renewable  water rights DWD only yield in question
and Joint Us existing 1/ 3/ transfer | without South Platte
Reservoir diversion dam needed | storage
Additional pWD 4/ conventional 16,000 renewable water rights  DWD only
ditch rights, technology 1/ transfer
wells and system needed
improvements
Conservation 4/ programs are 42,000 potentially transfer may available to reliable yield not
Program 4 or implemented renewable  be needed t providers yet established
Govermor 'S in/other U.S.
program cities
Rocky Ford 4/ under develop- 8,000 renewable  water rights  Aurora only revegetation of farmland
Ditch Rights ment transfer ' in question
needed
Non-potable $560 currently 10,000 renewable water rights  available to storage site not yet
Reuse used for park transfer most providers  established
irrigation needed
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Table 5 (continued) ~ Additional practicable alternative water supply sources for the Denver metropolitan area

Alternative Cost per AFY Existing Yield Reliability \Witer R ghts Denogr aphi ¢ Q her
(annual i zed)  Technol ogy (AFY) Avai l abi lity | ssues
Q@ oundwvat er $440 currently 30,000 a portion Sate law availableto annual recharge
under mumicipal used by some 5/ may not be allows 1% nost providers uncertain
boundaries metro area renewabl e  depletion
subur bs anmually
Fedededode Fe de de fe ek Fe g e Fe g o o g e g de e e e o o e Bk e e oo o ok ek e ek Aok ok ok o o e s g e e e sk e s e oo e e e ol i e de e B Ao d Aok ook e ek e ARk Ak ek kAo ok Rk
Estabrook 61 $589 7/ 46,000 remewable water rights available to imundates t he
(200, 000 AF or transfer nost providers Town of Bailey
or 400,000 AF)  $675 58, 000 needed
New Cheesman $845 7/ 68,000 reneuable  water rights availableto Presidential exenption
61 transfer nost providers needed for wlderness
needed area
Source: Data and infornation from Corps 1986 and Corps 1988 unl ess ot herwi se not ed.
1/ Part of the DWD "interimsupplies" which total 60,000 AFY.
21 Wolford Mountain Damon Middy Oreek would be constructed of |ocal earthen material s using special
construction technol ogy for the moderate sei snic hazard (Boyle Engineering, 1986 and Véstern Engi neering,
1983, DH'S, Technical Appendi x 4B, page 6-16).
3/ Yields fromthese sources are from the Corps Pernmit Conditions, March 1989. These sources were estinated
inthe Corps DEIS to yield 14,000, 20,000, and 3,000 AFY, respectively-
4/ Nt calculated inthe FE S
5/ The Corps FEI S estinated yield from Groundwater under mmi ci pal boundaries was 77,800 AFY. EPA has
determned that a |east 30,000 AFY from ground water would be available af the sane unit cost (EPA 1988c)-.
61 The Qorps deternined these reservoir alternatives to be practicable. They are presented here for ease of comparisonm.
71  The geol ogic studi es by Barza Engi neering indicate foundation and abut nent conditions at New Cheesman and

Estabrook Sites are suitabl e to support doubl e-curvature arch dams (FEIS, page 3-178).



Taken individually, these alternatives would satisfy the cost
criterion by falling below the $1,000 per AFY ceiling established
by the Corps. No technological obstacles t 0 development have
been identified, and all were considered to be reliable by the
Corps. Each alternative could contribute meaningful safe yields
on an individual basis; collectively, these or other sources
could equal or surpass the projected yield of Two Forks.
Logistically, water fromthese sources could be nmade available

t hrough Denver's existing distribution network or through
individual supplier systens. Based on information contained in
the FEI'S and on EPA's independent review, EPA finds that these
projects are practicable, less danmagi ng alternatives to Two

For ks.

Section 230.10(a) of the Guidelines is clear: if there is a
practicable alternative which would have less adverse inpact on
t he aquatic ecosystem no permit is to be issued for the nore
damagi ng alternative. Large (1,100,000 AF) and small (400, 000
AF) Two Forks dam and reservoir are the nost environmentally
damagi ng alternatives examined in the 404(b)(1) analysis ( Corps
1989a). (O her practicable alternatives are available and have
been identified bi the Corps and EPA. EPA finds that the large
and small Two Forks project fails t0 comply wWith the Guidelines
pursuant to Section 230.12(a)(3)(1i).
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CONCLUSI ONS AND RECOMVENDATI ON

The proposed Two Forks dam and reservoir project has been very
controversial and contentious. The project site is located in
Section 30, Township 7 South, Range 69 West, Jefferson and
Dougl as Counties, Colorado (Corps 1989a). \While many issues have
been raised in the |engthy debate over Two Forks, fromthe

regul atory perspective of Section 404 of the Clean Water Act,
there are three fundamental issues: The qualities and val ues of

t he environmental resources at risk; the inmpact of the project on
t hose resources; and the alternatives available for achieving the
overal | project purpose.

Both the 1,100,000 AF and the 400,000 AF Two Forks dams and
reservoirs would destroy an extrenely val uabl e and uni que
fishery, wldlife, and recreational resource. The USFW5 and the
Col orado WIldlife Conm ssion have recognized the South Platte
River in the inundation area for its outstanding environnental
qualities and have given the river segnents special designation
The USFWS has designated portions of the South Platte River in
the Two Forks site as a "Resource Category 1" indicating that the
"Habitat t o be inpacted is of high value for evaluation species
and is unique and irreplaceable on a national basis or in the
ecoregi on section." The Colorado Wl dlife Comm ssion has

desi gnated nuch of the streamas a "Gold Medal " trout fishery,
one of the highest quality habitats for trout which offers the
greatest potential for trophy trout fishing and angling success.
Wldlife values of the project area are also very high due to the
diversity of the wildlite species, the nunber of high interest
species, and the ease of Fu lic access. The USFS (the major |and
manager in the area) concluded that the area has "outstanding and
remar kabl e recreational and fishery values". The US Nationa
Park Service also evaluated the area and concluded the area

" possesses outstandingly remarkable recreational, fish, historic
and ot her (endangered species) val ues".

These agencies' perspectives on the environnental anenities of
the Two Forks site were reaffirmed by the public comrents
received during the review period. There was overwhel m ng
recognition of the extremely high fishery and recreational'val ues
of the South Platte River segments which woul d be inundated.

These values are all enhanced by the close proximty of the site
to the najor netropolitan areas of Denver and Col orado Springs.

Section 404(c) of the Clean Water Act states that unacceptable
adverse effects on fishery areas (including spawing and breeding
areas), wldlife, or recreational areas provides the basis for a
Section 404(c) action. The adverse inpacts of the proposed Two
Forks dam and reservoir on these resources are indisputably
significant in that these resources would be forever |ost.
Therefore, these significantly adverse environnental effects are
a basis for the recommended action.



The adm nistrative record denonstrates that the proposed Two

For ks dam and reservoir would be the nost environmentally
damagi ng of the site-specific alternatives evaluated. The Corps'
FEI S (Corps 1988, Vol. 1, Table 1) and 404(b)(1) evaluation
(Corps 1989a) docunent that the adverse inpacts of Two Forks on
wetlands, wildlife, recreation, aquatic life, and threatened and
endan?ered species are greater than any of the other site-
specifi1c alternatives evaluated.

The Corps concluded t hat New Cheesnan, a 400, 000 AF Estabr ook,
and a 200,000 AF Estabrook are all practicable alternatives to
the 1,100,000 AF Two Forks sought by the applicants (Corps 1989a,
pages 15-20). EPA concurs and furthernore believes there are
additional practicable alternatives available t 0 neet the
metropolitan wat er supply needs. The existence of practicable
alternatives which would have less adverse inpacts on the aquatic
ecosystemis also a basis for denial of a Section 404 Permt
under the Guidelines (Section 230.10(a)).

Therefore, EPA Region VIII reconmends that action be taken under
Section 404(c) of the CWAto prohibit the specification of the
defined area as a disposal site for the discharge of £ill
material in conjunction wth any damor reservoir project.

ﬁ f % March 26, 1990

Lee A DeHihns, III Dat e
Regional Decision Oficer
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APPENDI X A

SUPPLEMENTARY | NFORMATI ON FOR THE EPA REG ON VI 1|
MARCH 1990, TWO FORKS DAM AND RESERVO R
RECOMVENDED DETERM NATI ON

Thi s Appendi x provides information on a broad range of issues

whi ch have been raised since the initiation of the Environnental
Protecti on Agency (EPA) Region VIII review of the proposed Two
Forks dam and reservoir under authority of Section 404(c) of the
Clean Water Act (CWA). This pendi x, along with the body of the
Reconmended Determi nation, reflect EPA's evaluation of witten
comments received plus oral statements provided during EPA held
publ i c hearings.

Aﬁproxinately 11,000 witten comments were received by EPA during
the period fromthe March 24, 1989 initiation of the Section
404(c) process through the Novenber 17, 1989 close of the public
comrent period on the Proposed Determination. These comments
included letters, petitions, postcards, and nmjor detail ed
responses to the questions raised by EPA in the Proposed

Determ nation. Two Forks comments sent to the Region VI

O fice, the Washington DC EPA office, and the fice of the
President as well as comments sent to other agencies were
examned in Region VMIII. Some coments were duplicative in that
a commentor would send the original letter to one office and
copi es of the comment to several other offices who would then
forward the copies to the Region VIII office. \Wile EPA does not
have the staff tinme available to elimnate the duplicative
comments, all comrents received on or before March 20, 1990 are
included in the adm nistrative record. Al though the officia
comrent period on the Proposed Determ nation has been conpl eted,
comrent letters are still being received. Coments which were
received after the close of the comment period, and prior to
March 20, 1990 when the administrative record of Region VIII was
conpl eted, have been included in the record but were not
considered in the Recommended Determi nation. Any further
comments received in the Region will be forwarded to the EPA

O fice of Water in Washington, DC

As part of the public conment period on the Proposed

Det erm nation, EPA held public hearings in Denver, Colorado on
Cctober 23 and 24, 1989, and in Gand Island, Nebraska on Cctober
27, 1989. The public was invited to provide oral or witten
coments at the hearings and a total of 364 individuals provided
oral cooment. A witten transcript of the oral testinony has
been prepared and, along with the witten comments submtted at

t he hearings, has been made part of the adm nistrative record.



Thi s Appendi x provi des EPA's response to the naj or groups of
commrents received. |t is organized into two broad categori es.
First are EPA "policy" i ssues which have recei ved consi derabl e
comrent. This "poliecy" section al so incorporates di scussion of
t he speci fic questions posed by EPA in the Proposed
Determnation. as well as other significant issues raised during
the 404(c) review The second category is a "listing" of
addi ti onal comments received. The references cited in this
Appendi x are contained in the last section of this Appendi x.

Wil e all individual comrents have not been listed in this
Appendi x, all comments received prior to or on Novenber 17, 1989
(the close of the conment period) were reviewed and are included
In the Admnistrative Record. For issues which fornmed the bases
for EPA's Recormended Determnation refer to Section III of the
Recommended Det er m nati on.

1. PRQIECT PURPCSE

As indicated in the Recommended Det erm nation, EPA has concl uded
that the .overall project purpose for the Two Forks project isto
provi de t he Denver nmetropolitan area with a |ong-term dependabl e
wat er supply. The follow ng di scussion provides EPA's response
to comments on t he Proposed Determ nati on whi ch were directed
toward t he purpose for Two Forks damand reservoir.

COMMENT: It woul d be inappropriate not to defer to the
aPpllcant's definition of the project purpose. Neither the Corps
of Engi neers (cCorps) nor the EPA offered an¥_bas|s in fact, |aw,
or policy to "bridge the |ogic-gap between finding it

| nappropriate to accept the applicant's project purpose
definition 'wthout question' and acpeﬁtlng only one snal |

el ement of the applicants' purpose w thout an express
determnation that other aspects of the applicants' purpose are
inaepropriate, I ncorrect or unreasonabl e'' (DWD/MWP 1989, page
110).

RESPONSE:  An alternative is practicable if it is available and
capabl e of being done after taking into consideration cost,

exl sting technology, and logistics in light of overall project
pur poses ﬁ40 CER  230.10(a)(2)). |If it is otherw se a
practicable alternative, an area not Bresently owned by the
appl i cant whi ch coul d reasonably be obtained, utilized, expanded,
or managed in order to fulfill the basic purpose of thergroposed
activity may al so be consi dered (enphasi s added, 40 CF.
230.10(a)(2)). There is no requirenment in the regul ati ons t hat
an anal ysis of project purpose be based upon whether the all eged
purFose | S "inappropriate, INcorrect or unreasonable" as the
appl i cants suggest. The identification of project purpose is to
be nmade by the regul atory agency after conS|der|n% t he

appl i cants' perspective of project purpose (poa 1989, page 8).
The Corps did soin its 404(b)(1) Evaluation and concl uded t he
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overal | project purpose was to supply water for the netropolitan
area in a nmanner which is not contrary to the public interest
(Corps 198%a, page 7). EPA agrees with the Corps that the
overal |l project purpose is to provide a | ong-termwater supPIy.
Sone of the project purpose el enents as proposed by the applicant
are intended to guide the selection of an alternativethat is
optimal fromthe applicants' view Including these el enents
could lead to an overly restrictive range of alternatives to be
reviewed. Consequently, alternatives | ess desirable fromthe
appl i cant s* perspective coul d remai n under consideration when
%udPed_agalnst meeting t he overal | project purpose. In the

ol 'owi ng di scussi on, EPA reviews the applicant-submtted 13-
poi nt proj ect purpose.

Provi de Needed Long- Term VMter Supplies

EPA agrees that providing needed | ong-term wat er
suppltes is the overal |l project purpose. The _
determnation of need was established by the Corps in
the Final Environnmental |npact Statenent (FEIS) using
popul ation forecasts and a water demand nodel to
estimate netropolitan water needs until the year 2035.
EPA has used the FEI' S anal ysis of |ong-termwater
dermand as the basis to quantify water needs.

Provi de the Greatest Amount of Water at the Least Uhit Cost

DWD stated that any alternative to Two Forks reservoir
whi ch coul d not provide a reliable Iong-tern1supp|y of
water on a cost-conpetitive basis would not satisfy
this elenment of the applicant's project purpose. To be
a practicable alternative, the unit cost of water nust
be reasonably conparabl e to the proposed project's unit
cost. Projects wth higher unit costs would still be
considered if otherw se practicable. The Corps used a
criterion of |ess than $1000 per AFY annual i zed cost as
the basis of conparability. EPA agrees this cost is
reasonabl e t 0 assess t he cost-conpetitive basis of

al ternatives al though a hi gher cost could be
reasonable. Wiile the cost of water is one of the

eval uation factors used in determning the
practicability of alternatives, selectlng t he | east
unit cost is not. Therefore, EPA concludes this

el ement is not part of the overall project purpose.

Al eviate Pl anni ng Uncertainties

Wileit isdifficult to alleviate all planning
uncertainties, reliability of a long-termsupply is an
essential conponent of the overall project purBose. To
neet the overall purpose, an alternative nust be
reliable. DWD states that by providing a larger firm
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annual yield than any avail able alternative, the |arger
Two Forks Reservoir woul d best assure the future needs
of Denver and the participants for a longer time. As
the Corps noted in its 404(b)(1) Evaluation, this

el ement of the project purpose is very simlar to the
applicant's el ement to provide long-term water supplies
since both elements relate to water yield. The anount
of water yield and the time the project would satisfy
demand are' appropriate evaluating factors regarding the
| ogi stics of alternatives. Large projects reduce sonme
of the uncertainty for a |onger period of tine.

Wthout |arge additions to supply, the next water
supply project would need to cone on line at an earlier
date. DWD's observation that a |arge reservoir

provi des a | onger period of reducing planning
uncertainties is valid. This does not nean, however,
that alternatives which supply less yield and hence
have a shorter period of certainty are any |ess valid.
The metropolitan area woul d need additional |ong-term
wat er supplies even with Two Forks. Wthout Two Forks,
such additions to the Ion?-tern1supply may be needed
earlier. |If a water supply alternative provides a
portion of needed |ong-termwater supply, planning
uncertainties will be reduced. EPA concludes that
reduci ng planning uncertainties is part of the overal
proj ect purpose, but this elenent of the project

pur pose can be acconP!|shed in ways other than those
suggested by the applicants.

Maxim ze the Utility of Denver's Existing Waterworks System and
Water Rights

DWD notes that the conﬁlexity of operating its water
systemis reduced if the water can be devel oped using
Denver's existing storage and delivery system EPA
concl udes that reduction in conplexity of operation may
be a benefit of the proposed Two Forks project, but it
woul d not be an el ement of the overall project purpose.
Al ternatives which require the use of new waterworks or
do not optimze Denver's existing water system may be
nmore difricult to operate, but if such alternatives
provi de t he Iong-tern1suppIY and are ot herw se
practicable, they would still nmeet the overall project
purpose. DWD al so notes that the proposed reservoir
wi || devel op val uable water right assets. The status
of the water rights of the alternatives is a relevant
eval uation factor relating to the |ogistics of
alternatives. Maximzing existing water rights should
not, however, be used to unduly narrow the range of
alternatives reviewed. Water rights are transferrable
under Col orado |aw and thus do not ordinarily present a
maj or obstacle to devel opnent of water projects.
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| npl enenting an alternative which the utility views as
| ess than optimal froma water rights perspective nay
be necessarﬁ to neet ot her aPpllcabIe stat ut es,

i ncluding the QWM. EPA concl udes that optinal use of
DWD's existing water works and water rights is not an
el ement of the overall project purpose.

Mnimze Institutional and Legal Barriers to the Devel opnment of

t he Needed Vater Supply

The review of practicable alternatives should not be
limted solely to those alternatives which coul d

provi de water through existing institutional
arrangenents. If a cost effective source of water can
be identified and devel oped, institutional arrangemnents
todistribute the water are likely to fol |l ow A
recogni zes that devel opnment of some al ternative sources
coul d involve the transfer of the water rights or other
institutional changes. This would not preclude the
practicability of an alternative, since the' waterright
transfers required are not unusual and are permssible
under Colorado law The 1982 Metropolitan Vter

Devel opnent agreenent provi des an exanpl e of an

exi sting contractual arrangenent to add additi onal

wat er sour ces such as those fromgroundwater, "interim
supplies,” and conservation. EPA concl udes that
reducing institutional and legal barriers is not an

el ement of the overall project purpose.

-Avoid Precl udi ng Post-project Alternatives or Requiring Early

Devel

Devel

oprment of Additional Projects

Denver has argued that this elenent is intended to
avoi d bringing higher cost alternatives on |ine _
earlier. A concl udes this PrOJect pur pose el ement is
very simlar to the elenent of providing the greatest
anount of water at the least unit cost. Cost is a

rel evant factor to be used in determning practicable
al ternatives, but reasonabl e higher cost alternatives
woul d still be considered practicable. EPA concl udes
that avoiding early devel opnent of additional projects
is not part of the overall project purpose.

op the Best Available Reservoir Site

EPA concl udes a project would not have to be either the
"best" Or a reservoir project in order to be
racticable. Long-termwater supply options are not
imted to reservoir alternatives. A ternatives that
are capabl e of delivering conparabl e dependabl e | ong-
termyl el ds at reasonably conparabl e costs w thout
requiring reservoir construction are not precluded from
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practicability under the Quidelines. EPA concludes
that devel opi ng the best reservoir site is not an
el enent of the overall project purpose.

Provi de Sufficient "Reserve" Water Supply and Security agains
| nterruption

Security against interruption is an inportant elenent
of providing long-termwater supplies. An alternative
nmust provide a long-termwater supply reliably and
securely. DW stated that any alternative to the Two
Forks Reservoir which does not increase Denver's year-
to-year carry over storaﬂe capacity to guard agai nst

t he uncertainty of drought, and provi de operati onal
flexibility of Denver's water systemto deal with

mai nt enance and the potential for failure of transbasin
diversion tunnels, fails to fulfill this elenent of the
applicants' project purpose. Maximzing carry over
storage, ability to absorb drou?ht cycl es, and
operational flexibility are useful benefits to be
derived froma project. However, that does not nean
that alternatives that do not maxi m ze t hose

consi derations are not practicable. The Corps noted
that: "The anount of water stored on the East Slope is
not solely a function of the site or |ocation of the
reservoir, but is nore a function of operational
agreenents, such as the Sunmt County agreenent and

ot her operational considerations”, (Corps 1989a, page
11). The use of groundwater and dependabl e yi el ds from
wat er conservation prograns are |ndePendent of drought
year considerations and have the ability to provide
operational flexibilityin the case of systemfail ures.
EPA concl udes that providing sufficient reserve water
and reducing security against interruption are not

el enents of the overall project purpose.

Build on Metropolitan Water Cooperati on.

DWD st at ed t hat Broviding opportunities for cooperation
on water supply between the suburban comunities
requires a najor water supply project such as Two
Forks. EPA recogni zes the applicants' clains that

t hese objectives were inportant benefits to be realized
fromthe Two Forks project. However, alternatives that
do not nmeet the South Platte Agreenent water allotnents
or fail to attract cooperation fromother comunities
may still be technically and | ogistically practicable
to provide long-termwater supplies. Metropolitan
cooperation for water supplies aPpears t o be dependent
upon the anount of water available to share with the



suburban comunities, not on a particular. project. EPA
concl udes that providing for nmetropolitan water
cooperation is not an elenment of the overall project

pur pose.

Protect the State's Agricultural Econony

DWD states that alternatives which increase pressure to
convert irrigated agriculture in northern Col orado are
unacceptable. Wthout some overall water devel opnment
direction in Col orado, comunities will continue to
obtain water fromagriculture. As the Corps noted in
its 404(b)(1) Evaluation, protection of agricultural
supplies may be a desirable planning goal, but it is
outside the scope of a Section 404 review. Inpacts on
agriculture do not preclude the inplenentation of an
alternative. EPA concludes that protecting the State's
agricultural econony is not an elenent of the overal
proj ect purpose.

Meet the conditions of the South Platte Agreenent

The MAP concl uded that any alternative which does not
satisfy the allocation amunts of the Platte and

Col orado Rivers Storage Project Participation Agreenent
(South Pl atte Agreenment) for Denver and each of the 40
suburban comunities does not fulfill this essential
conponent of the overall project purpose. The South
Platte Agreenent allocated the amobunt of water fromthe
Two Forks project to be received by each particiPating
community. This Agreenent established the privilege to
receive water from several identified projects as wel
as future projects that mght be added to the
agreenent .

Proj ects which do not neet the specific terms of the
South Pl atte Agreement could provide [ong-term water
supplies. Accordingly, the Corps stated inits
404(b)(1) Evaluation that it would *"not use the South
Platte Agreenent in[the] analysis of the |ogistical
conmponent of practicability for each alternative,"”
(Corps 1989a, page 9). EPA agrees with this
conclusion, and thus will not use the |ack of
consistency with the South Platte Agreenent as a basis
for rejecting an alternative's practicability. EPA
concl udes that meeting the conditions of the South
Platte Agreement is not an elenment of the overal

proj ect purpose.



Provi de additional reservoir storage on the South Platte

Addi tional storage on the South Platte River would
enhance t he devel opable yield for netropolitan

communi ties such as Aurora and Thornton, wth water
supplies deliverable along the South Platte Rver. MAP
notes that Two Forks. would yield 98,000 AFY from
Denver's water rights, and another 15,000 AFY from

ot her MAP-owned South Platte water rights (MWP 1988).
EPA recogni zes t he applicants' clains that these

obj ectives were additional benefits that nay be
realized from Two Forks. Alternatives should not,
however, be elimnated sinply because they provide |ess
yield than the applicants' preferred project, or
storage/transfer capacity at sone other location. The
capability of each alternative to provide long-term

wat er supply was used as an evaluation factor relating
tothe logistics of a practicable alternative, not its
specific location. Consequently, EPA concl udes

provi ding additional storage on the South Platte is not
an el enment of the overall project purpose.

Provide water to suburban distributors independent of Denver's
tap restriction policies

One feature of the South Platte Agreenment is that the
wat er Kields t o be made available to each comunity
fromthe Two Forks project can be used by that
community as it determnes, wthout being subject to
t he usual annual allocation of taps inposed by DB
EPA recogni zes that independent water allotnment woul d
result frominplenentation of the South Platte
Agreenment. The fact that simlar arrangements are not
resently in place on other projects would not,
owever, disqualify an alternative as logistically
i npracticable. Simlar arrangenents could be
negoti ated on other projects In the future. As stated.
above, the relevant evaluation factor is the capability
of each alternative to provide |ong-termwater
supplies, rather than the existence of contractual
arrangenents. Consequently, EPA has determned this is
not an elenment of the overall project purpose.

COWENT:  Wthout Two Forks, there will be additional pressure to
obtain agricultural water which will harmagricultural interests
and result in the loss of wetlands (DwWwb/MwP 1989, page 119).

RESPONSE:  Col orado water |aw permts the transfer of water
rights in a "free market" forumw thin the Col orado water court
process. G ven the legal systems flexibility, communities such



as Auroré_and Thornton have acquired agricultural water rights
wth the intent of transferring those rights to nunicipal uses.
These actions are likely to continue (DWD/MWP 1989, page 119).

There are practicabl e alternatives which can be pursued which
have no effect on |rr|8a1ed agriculture. Exanples include water
conservation and ground water under nunicipal boundari es.

In addition, because only 43 percent of the independent providers
2035 wat er denmands woul d have been provi ded from Two Forks,
Pressure to convert agriculture or find other sources would be
|kel¥ even wth Two Forks. The historical trend regarding the
transfer of agriculture water to nunicipalities is unlikely to
change. There hay be creative institutional arrangenents for
nmut ual cooperation between nunicipal and agricul tural water use,
such as dry year |leasing or acquisition of water "sal vaged*'
through agricul tural water conservation which could benefit the
agricultural community and the netropolitan area and al so protect
environnental values. In the absence of appropriate incentives
or gpntrols on agricultural purchases, current trends w l
cont i nue.

As noted in'thePD, in his "a Colorado Agenda for Vdter*'the
Governor of Col orado nade a nunber of observations and
r econmendat i ons whi ch have a bearing on these issues. "...the
CGeneral Assenbly should investigate ways to encourage wat er
savings inm the State's agriculture sector. Agriculture uses the
vast nmajority of our water, and thus the potential for savings
are trenendous. Yet our current systemdi scourages water
conservation by Agricultural users™ (Ronmer 1988). The Gover nor
further observed, "we knowthat there are a nunber of ways to
reduce water consunption w thout reducing agricul tural

roduction, and we knowthat these nethods often are cheaper than

uilding a dam Ve shoul d seriously consider |egislation which
encourages farners to find those savings and allows themto
profit fromtheir initiative" (Roner 1988). The Governor's
statenment al so noted the need to bal ance a diversity of ponFet|ng
interests (protection of basin of origin, nunicipal, agriculture,
environnental and recreational uses) .andthe desirability of
fostering greater netropolitan cooperation (Romer 1988).

The project proponents have argued that the transfer of _
irrigation water to nunicipalities wll result in substantial
reductions in wetlands and other wildlife habitat. There was no
cl ear evi dence Presented to EPA that agricultural "dry-up" wl|
occur as a result of a Two Forks permt denial, |et alone result
in significant inpacts to wetlands and other wildlife habitat.
Sone experts have indicated that even the "worst case scenario"
of potential "dry-up" is "much | essN than the flgures used by Two
For ks proponents (Young 1989). As noted in the PD, water
transfers have taken place independent of a deci sion on Two
Forks. In the transfer of irrigation water fromthe Col orado
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Canal in the Arkansas Valley to the Gty of Aurora, the final
decree included requirenments regardi ng revegetation of |ands
formerly irrigated. Such conditions on water transfers indicate
that environmental conditions may be placed on water transfers

t hrough water court proceedings. Conceivably, conditions could
al so be attached to water transfers to protect wetlands and
wildlife habitat.

COMENT. : Wthout Two Forks, cooperation on the sharing of water
supplies wll be frustrated. Water sharing and netropolitan
cooper ati on on issues other than water depend upon Two For ks
(DWD/MWP 1989, page 105).

( - Water sharing is an inportant benefit which mght be
realized fromTwo Forks. However, other neans nay be avallable
to pursue this goal. For exanple, Denver could offer its
"interim" water supplies and water fromconservation, if they
becone avail abl e and are proven reliableto DWwb's satisfaction.
As noted in the PD, the 1982 Metropolitan Water Devel opnent
agr eenent Eb@yldes an existing contractual .arrangenent for this

urpose. | notes in its conmments to EPAthat, while this nay

e theoretically possible, it is not likely. DWB believes
sharing of these water supplies sources is |imted because of the
DWB's responsibility under the city charter to put the needs of
Denver first. "DWB...cannot Share supplies it needs for its
ultimate build-out with suburban entities unless there is in hand
a Bong—tern1mater supply such as Two For ksV (pwp/Mwp 1989, page
98).

Recent events such as the joint effort by Aurora, Arvada,
Thornton, and Vestmnster in forn]ng_a joint water authority to
obtain future water sources, are indicative of cooperation
efforts for these cities (Denver Post 1990a). |n February 1990,
DWB contracted with the Inverness WWater and Sanitation District
to all ow water purchased by Inverness to be supplied through the
DWD wat er systen(Denver Post 1990b). Al ow ng additional
communities to use DWD systens i s an exanpl e of cooperative water
supply efforts.

Cooperation on all issues of netropolitan concern (such as
transportation, health care, cultural activities) 1s a goal that
EPA supports. Such cooperation, however, appears to be

I ndependent of the sharing of water supplies.

OCOMENT: EPA's statenent in the PDthat Denver has up to 107, 600
AFY of excess water supply that should be avail able t o Denver
fromexisting and future projects by 1995 and that this water
coul d be shared with other netropolitan entities, is wong. DA\
chal | enged EPA's cal cul ations of safe Yle|d, pointed out that it
Is not certain that these projects will be on line in that
timefrane, asserted that new growh ﬁsuch as the airport) wll
absorb nuch of Denver's current surplus and argued that the
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projected yield from these projects should not be added to any
calculations of available supply. DAB has made a policy
statement that without Two Forks, Denver will be unable to .
provide water to meet its charter obligations and meet the needs
of its suburban distributors (DWD/MWP 1989, pages 91-107).

RESPONSE: DwD's calculations of yield from these projects
(DWD/MWP 1989, page 93) correspond with EPA's. EPA acknowledges
that it is not certain that all of the new water sources will
actually become available to DWD by 1995. Given the broad range
of water projects currently being planned or developed, however,
it is certain that water from other sources will be available in
the near future." Whatever amount of water is available in excess
of DWD's charter obligations could be made available to partially

meet the needs of DWD's suburban distributors. [If Denver is
unable to obtain all of these new water sources, then additional
water supply sources will need to be brought on line sooner.

COMMENT. Water conservation sources have not been proven as a
long term source and, therefore, should not be credited as a
future water supply.. DWD estimates its potential water supgly
available'from water conservation sources at 28,400 AFY by 2010
(DWD/MWP 1989, page 93).

RESPONSE: It is not yet certain that water conservation programs
will yield reliable long-term water supplies in the amounts
currently estimated bY DWD. |If Denver is unable to achieve water
conservation at the planned level, then additional water supply
sources may be needed on line sooner. Under the Foothills
Consent Agreement, EPA is conducting aninvestigation of cost
effective water conservation programs suitable for Denver which
will further explore the detailed means of achieving water
conservation success.

COMMENT: EPA ignored the water requirements of the Providers
independent of Denver (DWD 1989b, page 12).

RESPONSE:  Two Forks would provide about 43 percent of the
estimated unconstrained demand for the independent Providers or
about 28 percent of independent Providers plus those partially
dependent on Denver.

The current water supply and projected demand of the .Provider
communities that are independent of Denver and those partially
dependent on Denver are listed in Table A-1.



TABLE a-1
THE | NDEPENDENT AND PARTI ALLY DEPENDENT MAP COMMUNI Tl ES
VWATER SUPPLY AND PRQIECTED DEMAND

MWP Adjusted Safe 2035 Wate Two Forks Community
Commumity Yield AFY Davad AFY Shortage AFY  Share AFY Esimated
1/ 2/ (damand less 3/ Total Derad
saf e yield) AFY 41
Adams County NA 5/ 118
Arvada 4,416 30,029 25,613 3,920 53,000
(80% DWD) 6/
Aurora 34,440 71,663 37,223 13,865
Broomfield 2,002 12,956 10,954 3,136 34,000
(60% DWD)
Centennial 2,626 13,905 11,379 6,664
Consolidated 2,666 16,936 14,270 1,866
(72% DAD
Cot tonwood not avail. 3,426 392
Douglas County NA 3,975
Castle Pines 402 1,899 1,497
Meadows not avail.
Meridian not avail.
Eagt Cherry
Cresk 1,333 15,860 14,527 4,743
Glendale 2,581 2,476 0 627
Golden 2,086 6,040 3,954 753
Inverness not avail. 470
Louisville 1,188 6,922 5,734 784
Mt. Cabon 0 259 259 909
Thornton 19,663 22,917 2,397 412 89,000
Westminster 7,965 21,917 13,952 6,272 25,000
Willows 5,564 3,767 0 1,450
—(53% DWD) :
Total 90,922 7/ 39,984 7/

141,759 8/ 50,356 8/



Notes for Table A-1:

Corps 1986, Appendix 4C, Volume 9, Representative No Federal

Corps 1988, Volume VI, Addendum Technical Appendix 2,
Future Water Demands, Table 29, page 4-29 to 4-31

NA -- Not applicable since Adams and Dougl as County do not
currently operate water systens.

Number in parenthesis for MAP partially-dependent _
comunities is the current percent of water now supplied by

This total does not include those districts and cities

Y Action Alternative, Table 9-1
2/
3/ DWD 1988, page V-5.
4/ MAP 1989.
5/
6/
DWD.
7/
partially dependent on Denver
8/

This total includes those districts and cities partially
dependent on Denver

Based on the information in the table, the |Independent and
Partial |y Dependent Providers can be classed in four distinct
categori es:

1) Providers with apparently adequate supplies to neet
2035 shortages: dendale, Inverness, and WII ows.

2) Providers using non-tributary groundwater with
apparent capability of expansion to neet 2035
_shortages: Centennial; Castle Pines, Meadows, Meridian,
Zgg East Cherry Creek with a total shortage of 27,400

3) Providers using surface water sources with plans for
wat er supply expansion sufficient to nmeet 2035
shortages: Aurora and Thornton and possibly Broonfield
and Westm nster with a total shortage of 64,000 AFY.
Denver nay suppIY a portion of Broonfield s shortage to
meet contract obligations and possibly to Westm nster
to neet terns of a litigation settlement (Mwp 1989).



4) PrOV|ders apparently w t hout adequate |ong-term

wat er Pp|| Arvada, Consolidated Mtual, Colden
Loui svi | and M. Carbon with a total shortage of
about 50,000 AFY t o neet 2035 demand. DWD may supply a
portion of this shortage to fulfill contract
obligations to Arvada and Consolidated Mitual

COWMMENT:  Since, groundwater is a non-renewable resource, it
should not be relied upon as a future water supply (DWD/MWP 1989,
page 113).

RESPONSE:  Properly managed, groundmater can make a meani ngf ul
contribution to the netropolitan area's water supply. Sufficient
quantities of groundwater are stored in major aquifers beneath
the Denver metropolitan area to use this resource, in conjunction
with surface water resources, as a park of the alternative supply
to the proposed Two Forks reservoir. Approximately 69 mllion
acre-feet of physically recoverable groundwater is stored in five
maj or aquifers that occur beneath the Denver metropolitan area
(Wireman 1989). this, EprOX|nater 68, 600, 000 acre-feet is
stored in' four najor bedr oc aqui fers: the Dawson, Denver,
Arapahoe, and Laram e-Fox Hills aquifers. Approxinately 400, 000
acre-feet is stored in the South Platte alluvial aquifer.

G oundwater in the bedrock aquifers is adm nistered pursuant to
Col orado Revised Statutes 37-90-137, 1985 (known as Senate Bill
5). Goundwater in the South Platte alluvial aquifer is
adm ni stered as surface water.

Recharge t o t he Denver G ound-Water Basin bedrock aquifers has
been estimated t o be between 40,000 AFY and 120,000 AFY (Robson
1987 and Romero 1976). Recharge t o that part of the South Platte
alluvial aquifer within the Denver netropolitan area is estimated
to be in excess of 10,000 AFY.

Current ground-water wi thdrawals within the Denver netropolitan
area have been estimated to be 27,000 AFY fromthe bedrock

aqui fers, and 38,000 AFY fromthe South Platte alluvial aquifer
(Wireman 1989).

Fromthese estimates, it would appear that from 13,000 to 93,000
AFY of additional bedrock supply nmay be obtained before m ni ng
occurs within the Denver Basin. These bedrock aquifers generally
contain water that is of good chem cal quality for public supply
and donestic use (Robson 1987, page 30).

Consi dering the tremendous volunme of groundwater stored in major
non-tributary aquifers beneath the Denver metropolitan area, wth
adequat e econom ¢ engi neering anal yses these aquifers could be
managed t o sustain an annual yield of an additional 30,000 AFY
wel | beyond the year 2035. Locating wells throughout t he
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metropolitan area will significantly reduce the Problen1of
| ocal 1 zed decline of ground water |evels and woul d prevent
punpi ng costs from becomng prohibitive.

Properly devel oped wel | s, using nodern wel | design, woul d al so
prevent significant head | osses. For exanple, fully devel oped
wel | fields devel oped in the Denver aquifer in H ghlands Ranch
have shown no significant head | osses in 5 years of operati on.
Ful |y devel oped well fields in the Aqaﬁahoe Aqui fer, 1n the sanme
area, have operated for 8-10 years with |l ess than four feet of
head | oss per year (Harnon 1990)

2. PRQIECT NEED

OOWENT:  The PD referenced a draft report produced by the staff
of Denver Regional Council of Governnments (DRCOG) regardi ng
recent population trends and stated this draft information shoul d
not be relied upon for analysis. UWse of this draft report
information and other errors resulted in cal cul ati ons of denand
that invalidated EPA's work (DWD/MWP 1989, page 84).

RESPONSE.  EPA's anal ysis contained in the Reconmended
Determnation i s based on t he denand nodel used in the FEIS.  For
pur poses of this analysis, EPA accepts the popul ati on projections
adopt ed by t he Corps,

In the PD, EPA used the draft DROOG projections of popul ation
reductions to illustrate the uncertainty of forecasting water
demand. In this case, the draft DROOG i nf ormati on agggared to

i ndi cate that the popul ation projection nade in the FEl S was
overly optimstic since the estimated 1990 popul ati on had not
been attained. Wiile this statenent of popul ation forecasting
was included in the PD, the Reconmended Determination's anal ysis
of future water demand and Denver's potential to share its
current and future water supplies was based upon the water denand
$%?% hence t he sanme popul ation forecast) as presented in the

COMENT: . The popul ation projection for 2010 nay be reached at an
earlier point intinme or It nay take a fewyears nore. Wat is
certainis that the region will grow, and that the 2010
Populat|on projection figure will be exceeded. This creates the

ong-termneed for a substantial new water supply project to neet
the applicants' project purposes. The uncertainties inherent in
any popul ation projections are addressed by the applicants in the
use of the long-termshelf life...and by the use of a safety
factor... (DWD/MWP 1989, page 85).

RESPONSE:  EPA recogni zes that errors or changes in the

popul ation and demand anal ysis would affect the timng, not the
eventual need, for additional |ong-termwater supplies for the
nmetropol i tan area.
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OCOMENT:  Changes i n denographi c factors which affect water
demand, including expected increases in nedi an househol d i ncone,
decrease in the nunber of persons per househol d, and t he possi bl e
effect)of a change in water pricing should be anal yzed (EDF 1989,
page 6.

RESPONSE:  Changes in the assunptions used t o nodel denographic
factors could result in maor differences (either increases or
decreases) in projected demand. EPA was, however, unable to nake
any clear finding that the anal ysis conpleted in the NEPA process
shoul d be anended and has thus chosen to rely on the FEI S
projections for purposes of this 404(c) action.

COMMENT: Safety factors should be added to the water denmand
estimates to account for planning uncertainties resulting from
varying assunptions regardi ng drought, popul ation, and

denogr aphi ¢ vari abl es (pwp/Mwp 1989, page 88).

RESPONSE:  Application of a safety factor is part of prudent
utility planning practice. As DWD applies its safety factors, it
nmay bring' newwat er supﬁlles on line at an earlier date in

antici pation of denmand hi gher than predicted in the FE S

3 ALTERNATI VE WATER SUPPLY SCQURCES

COMENT:  There nay be a variety of alternatives that could
supply water to the Denver netropolitan with | ess environnenta
I npact (EDF 1989, page 7).

RESPONSE:  Practicable alternatives identified in the Recommended
Determ nation include "interim supplies", conservation, Rocky
Ford ditch rights, non—PotabIe reuse, and groundwater under
muni ci pal boundari es. n addition, EPA agrees wth the_CbrPs
that reservoirs at New Cheesnman and Estabrook are practicabl e
alternatives to Two Forks. (EPA does not believe "small" Two
Forks is a Pract|cable alternative). Al so see "Additional
practical alternatives to Two Forks" discussion in Section III(G)
of the Reconmended Det erm nati on.

A nunber of alternatives were identified in the FEI S and

addi tional alternatives have al so been suggested by other sources
since publication of the FEIS. These projects were not revi ewed
for practicability. In the future, it is possible that

addi tional alternatives, including those currently under

i nvestigation, will energe as environnmental |y | ess' damagi ng and
practicable alternatives to supply a portion of the metropolitan
area wat er needs.



4. WATER QUALITY

The potential of a project to violate State water quality
standards is one of the issues to be evaluated under the
404(b)(1) Guidelines. 40 CER Part 230.10(b)(1) provides:

No di scharge of dredged or £ill material shall be
permtted If it [clauses or contributes...to violations
of any applicable State water quality standard.

The regulatory nechani smused t 0 evaluate compliance with State
wat er quality standards is the Section 401 certification. The
Corps' regulations consider State 401 certification to be
conclusive With respect to water quality issues unless EPA raises
ot her water quality concerns (33 CER 320.4(d)). EPA raised a
nunber of concerns over water gquality inpacts, including
mtigation of those inpacts, during development of the FEIS,

t hroughout and after the State's 401 certification, and during
subsequent di scussions of permt conditions. Although not all of
EPA's water gquality concerns were resolved through these

di scussi ons, EPA Region VII| believes the remaining concerns do
not rise to the level of "significant adverse affects"
contemplated by Section 404(c).

EPA's water quality concerns were highlighted in correspondence
fromEPA to the Council on Environmental Quality (CEQ) (EPA
1987), in various EPA comment letters including those on the FEI S
(EPA 1988b) and in comments on the draft State 401 certification
(EPA 1988a). In separate correspondence to the State, EPA
reserved the right to invoke Section 320.4(d) of the Corps'
regulations, which allows for specific consideration of EPA s
concerns on water quality issues beyond the State's certification
(EPA 1988c). Because the Agency was not satisfied with the
State's resolution of water quality issues, EPA elected to invoke
Part 320.4(d) and to continue to raise concerns related t o water
quality (EPA 1988d; EPA 1988e; EPA 1989).

During 404(qg) discussions in January 1989, EPA, the Corps and the
applicants developed conprom se language t 0 address t he nost
significant water quality concerns raised by EPA (DWD 1989a,
attachment 2). This language was subsequently incorporated into
the final 404(b)(1) Evaluation (Corps 1989%a), the final 404
Permt Conditions (Corps 1989b), and the final Record of Decision
(Corps 1989c). EPA has found that the State's 401 certification
condi tions, supplemented by the Corps final permt conditions,
are appropriate and practicable steps which would m nim ze
potential adverse water quality inpacts should Two Forks be
built.

Nevertheless, inpacts on water quality due to the proposed Two
Forks 11 NAF alternative still concern EPA.  This is due, in
part, to some of the uncertainty in projecting water quality
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changes related to transporting water from one basin t o another
As di scussed below, violations of water quality standards were
projected during the course of evaluating Two Forks. Mtigation
actions, primarily related to the timng and extent of water
transport, were fashioned to address those inpacts.

COMMVENT:  Certification by the CAMXC pursuant to Section 401
resolved all water quality concerns related to the Two Forks
project (DWD/MWP 1989, page 7). EPA nust accept a State
certification as binding on all water quality |ssues (DWD/MWP
1989, page 7).

RESPONSE:  Under the CWA, EPA is bound by a State's denial of a
Section 401 certification only in that EPA cannot approve less
stringent conditions than those approved by the State. The
State's decision to certify does not, however, bar EPA from
maki ng an i ndependent determ nation of whether water quality

st andards have been violated (EPA 1977). Moreover, the Corps'
404 regulations contemplate that a State's 401 certification will
be co?sBQered conclusive only with EPA concurrence (See 33 CER
320.4(4)).

COMMENT: The proposed veto was partly based on water quality
i npacts which were unsubstantiated and contradicted by the Water
%ggéﬁty Team and t he Colorado Section 401 certification (DWB/MWP

RESPONSE:  Significant water quality inpacts are ﬁrojected inthe
Wat er Quality Team reports (EPA et al. 1987) which, left
unmtigated, represent violations of State water quality
standards in the North Fork of the South Platte and to a lesser
extent in the Fraser River and the Blue River. The Water Quality
Team reports do not comment on the inpact of Two Forks on the
Williams Fork River. The State 401 certification ﬁrovides
special conditions which are designed to prevent the projected
violation of State water quality standards (CDOH 1988). At the
same tinme, the State acknowledged the uncertainty behind their
certification and called for further nmonitoring and analysis in
the williams Fork and Fraser Basin to determne: 1) if standards
could be violated and; 2) if further mtigation was required to
prevent those standards vieoclations (CWQCC 1989). Furthernore,

t he Corps recogni zed the need to collect further water quality
data before implementation of the Williams Fork increnent of Two
For ks because of the uncertainty of the current analysis (Corps
1988, page 5-233).

Simply stated, the conditional nature of the 401 certification
and the permt conditions recognizes significant water gquality
standards exceedences may be identified in the future in the
Williams Fork and Fraser Rivers. The 401 certification addresses
this possibility by calling for mitigation if such water quality
exceedences are identified.
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COMENT: The fact that the inpacts of the operation of Two Forks
on water quality inthe WIllians Fork R ver was never estinated
I's evidence that the 401 certification and the anal ysis on which
it is based is flawed (EDF 1989)

RESPONSE: EPA agrees that an anal ysis of the Two Forks inpacts
on water quality inthe Wllians Fork river was not conpl eted.
EPA bel i eves, however, that the structureand design of the 401
certification and permt conditions would prevent water quality
exceedences.

OCOMWENT:  EPA's channel stability concerns are contrary to the
FEI S record (DwD/MWP 1989, page 67).

RESPONSE:  Channel stability is a significant conponent of the
aquatic systens of the west. Wen streamchannel s are stabl e,
the aquatic conmmunities within the streans can adjust to a

consi stent environnent and better maintain their health.

Unst abl e streamchannel s can result in unstabl e aquatic

comuni ties. Because of the constantly changi ng physi cal system
the commynity nust adapt to frequent sedi nmentation probl ens
related to unstabl e channel s. PA, during the preparation of the
Proposed Determination, received notification fromthe US

Forest Service (usrs) that recent events had |ead themto be
concerned about the methods whi ch were used in the National
Environnmental Policy Act (NEPA) process to docunent the stream
channel stability inpacts. Wile the data and anal ysis were not
available at that tinme to determne the extent of the effect on
the inpact analysis contained in the FEI'S, EPA requested

i nformation on channel stability effects in the Proposed
Determnation. Few comrents were received. The USFS concl uded
that the determnation of whether or not there would be
significant negative channel stability effects which were not
ggggpented inthe FEISwII| require additional studies (USFS

5. THREATENED (R ENDANGERED SPEC ES

Because of the length of time between the conpletion of the

Bi ol ogi cal i nions for the Two Forks project and EPA's Proposed
Determ nation, EPA specifically requested i nfornmati on concerni ng
t hreat ened or endangered species in the Proposed Determ nation.
The foll ow ng di scussion i s EPA's response to the information
received. Section 230.10(b) of the Cuidelines states:

"no di scharge shall be permtted if it: (3) jeopardizes
the continued exi stence of species |listed as endangered
or threatened under the Endangered Species Act of 1973,
as anended, or results in likelihood of the destruction
or adverse nodification of habitat which is determned

%8tbe critical habitat under the Endangered Species
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Wth the exception of the threatened Pawnee nontane ski pper,

(di scussed in Section III of the Reconmended Determination) EPA
has determ ned that informationon projected inpacts to the

t hreat ened or endangered species is inconclusive to determ ne
whet her unacceptabl e adverse effects would r'esult. This decision
was based on the assunption that the conservation neasures as
recommended by the US Fish and WIldlife Service (USFWS) woul d
be successfully inpl enented.

COMMENT:  EPA has no authority to supersede a finding by the
USFWS pursuant to Section 7 of the ESA that the project will not
j eopardi ze the existence of threatened or endangered species. A
"no jeopardy" finding by the USFW5 forecl oses EPA consideration
of inpacts to listed wildlife species (DWD/MWP 1989, page 70).

RESPONSE: The USFWS perfornmed Section 7 consultations and found
"no jeopardy" as to all nine listed species that would be
affected by the Two Forks project. These consultations were
performed between 1985 and 1987. Since that tinme, according to
t he USFWS, substantial new information has been devel oped rel ated
to these species as well as to additional species now |isted or
roposed for Iistin%. Based on this new information, EPA
el 1eves, as does the USFW5, that Section 7 consultations woul d
have to be re-initiated before a permt could be issued for the
project (USFWS 1989b).

Moreover, a "no jeopardy” finding by the USFWS does not foreclose
EPA's evaluation of significant 1 npacts to threatened or
endangered species as part of its wildlife review. Pursuant to
Section 7, the USFWS eval uates the narrow auestion of whether the
existence of a |listed species will be jeopardized by the proposed
project. EPA's 404(c) review focuses on the broader question of
whet her there are "unacceptable adverse effects*to wildlife as a
result of project inpacts. A speclies can be "significantly
affected” by project inpacts wthout necessarily having its

exi stence jeopardized. WIldlife species affected by Two Forks

i nclude both |isted and non-1listed species. EPA has eval uated
significant inpacts to both classes of wildlife inits 404(c)

revi ew.

COWMENT:  There is no potential degradation of fish and bird
popul ations in Col orado and Nebraska as a result of Two Forks
(DWD/MWP 1989, page 69).

RESPONSE: The Two Forks reservoir would draw 67 percent of its
average yield from west slope rivers, including the Blue River
(42 percent), the Fraser River (20 percent) and the WIIliams Fork
River (5 percent) (Corps 1989c, p. 16). Increased wthdrawals
associated with reservoir operations would reduce flows in west

sl ope streans, potentially degrading water quality and inpacting
endangered fishes in the Colorado Rver. By reducing spring
runoff and July flows, the project would contribute to the
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further deterioration of the already severely inpacted
environnment _of the endangered Col orado R ver fishes (USFWS 1987b,
page 29). Reduced flows nmay al so inpair channel stability, with
the potential to degrade the physical, chem cal, and bi ol ogi ca
integrity of the affected streans. Witewater recreation in the
Fraser, Blue, and Col orado rivers would al so be negatively
affected through the | oss of peak flows.

| npacts on the east sl ope would occur on the South Platte, sone
of its tributaries such as South Boul der Oreek and the North Fork
of the South Platte, and downstreaminto Nebraska ( Corps 1989a,
paPe 73). Concerns in Nebraska center around recreational and
wildlife habitat |osses, including potential inpacts to
endangered species, as a'result of nodifications to the flow
regi me, reduced peak flows, and reduced sedi nent transport
through the critical "Big Bend" reach of the Platte in central
Nebraska. There is serious concern regardlng | npacts of past,
present. and future flow depletions and vegetative encroachnent
on fish and wildlife resources of the Platte R ver in Nebraska.

In the case of Two Forks inpacts on threatened or endangered
birds on'thePl atte Rver in Nebraska, EPA, Corps and. USFWS
believe the major effects result fromcunul ative inpacts. S nce
70 percent of the Platte Rver flows have been | ost to water
devel opnent projects, the remaining 30 percent is extrenely
important for preservation of the wildlife habitat. However, the
conservation neasures do not reconmend that water be provided to
repl ace the depl eti on caused by Two Forks. Instead, It is
recommended that |and be cleared to mai ntai n whoopi ng crane
habitat with reduced flows, As flows continue to be depl eted,
this formof habitat nmaintenance becones | ess and | ess viable
until it reaches the point where it no | onger works. Adequate
flows are essential to habitat maintenance on the Platte R ver
(USFW5 1987c, page 60). For these reasons EPA believes that
there would be cumul ative inpacts fromTwo Forks on |isted and
unlisted birds and their habitat in Nebraska. However, EPA has
been unable to determne the extent of these inpacts fromthe
avai | abl e i nformation.

COWENT:  There is no need for reinitiation of Section 7
consul tati on (DWD/MWP 1989, page 70).

RESPONSE:  EPA's reason for asking this question in the proposed
determnation was that alnmost all of the data in the biol ogica
opinions are at least 4 years old. S nce there are ongoi ng
studi es concerning alnost all of the threatened or endangered
speci es, we believed that data may have been develoged I n these
studi es that would shed new |ight on the affect of Two Forks on
the listed.species and t he adequacy of the biol ogical opinions.

n Decenber 7 and 11, 1989, the USFW5 net with EPA to di scuss new
information that was avail able on the |isted species.
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Anmong ot her things, the USFWS pointed out that a recently |isted
plant, the Prairie Western Fringed Ochid, is found in the Big
Bend area of Nebraska. In addition, a status report on the
razorback sucker, which is found in the Col orado River
recommended listing this species as endangered. Because new

i nformation has been collected on the |isted species and nemﬂﬁ
l'isted species in Nebraska and Col orado that may be inpacted by
the project, the USFWs stated that if EPA did not "veto" the Two
Forks Project, that they (USFWS) would request reinitiation of
Section 7 consultation on the listed species (USFW5 1989b).

COMMENT:  EPA's concern regarding inpacts to the Peregrine Fal con
is wholly unjustified (DWD/MWP 1989, page 72).

RESPONSE:  EPA recogni zes that the peregrine falcon eyrie on
Cathedral Spires is not currently an active nest. The site was
abandoned in 1981. However, EPA and the USFWS are concer ned
about actions that may degrade historic peregrine nesting
habitat, thereby slow ng or obstructing the recovery of the
species. The Cathedral Spires site was the |ast remaining
historically occupied nest on the east slope of Colorado. It is
bel i eved' t hat as peregrine falcon recovery efforts are nmade on
t he east slope, the Cathedral Spires site will be one of the
first to be reoccupied. Direct and indirect human di sturbances
associ ated with Two Forks could preclude nest establishnent,
abandonnent or breeding failures at the Cathedral Spires eyrie
(USFWSs 1987a, page 11). In their letter commenting on the
Proposed Determ nation, DOI stated:

| npacts to the nest site at Cathedral Spires would primarily
be associated wth relocation of the road uphill fromits
present location,closer to the eyrie site. It is likely
that this would encourage even nore hiking and rock clinbing
at the spires, nmaking this area unsuitable to peregrines in
t he future." (DOI 1989).

Therefore, EPA is concerned that Two Forks could hanper the
reintroduction of the peregrine falcon on Colorado's east slope

COMMENT: There is no significance to the recent sighting of the
| east tern in Colorado (DWD/MWP 1989 page 72).

RESPONSE: EPA agrees that there is probably limted biologica
significance to the sighting of a least tern in Col orado other
t han showing that there is suitable habitat for terns in this
area. Surveys,my provide additional information during the
sunmer of 1990

COWENT: The conservation neasures for endangered species in
Nebraska are scientifically sound, have been used by others, and
‘are ade?uate to offset inpacts to listed species (DWD/MWP 1989,
page 54).
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RESPONSE  EPA agrees with the applicant regardi ng the use of in-
channel vegetation clearing projects to inprove whoopi ng crane
and sandhill .cranehabitat-under _existing flow conditions.
However, this is only effective when there 1s sufficient water to
maintain the habitat: I'n conducting this tyge of habitat

mai nt enance, the Woopi ng O ane Mai ntenance Trust is attenpting
to make the best out of a bad situation. The preferred
alternative is to provide adequate flows to naintain the habitat.
Regarding the replaceability of crane habitat, the USFWS states:

Wthin the two reaches which support spring_staﬂing,
partial replacenent of sandhill crane roosting habit at
whi ch has been | ost because of flow depletions has

val ue, but only to a point. As flows continue to be
depl eted, this mtigation techni que becones | ess and

| ess viable until it reaches the point where it no

| onger works. Adequate flows are essential to habitat
mai nt enance on the Platte R ver.

Mechani cal cl earing and channel reshapi ng of the unused
reaches woul d be very expensive and nay not be as
successgul w thout additional streantlows (USFW5 1987¢c,
page 60).

Regardi ng t he adequacy of the biological opinions, it was assuned
at the tinme of witing the biological opinions that the

popul ations of |east tern and piping plover ﬁopulatlons wer e
stable. |t has since been determned that t e_poPuIatlons in the
Big Bend area are declining (USFW5 1989b). This fact al one coul d
cause the USFW5 t o reeval uate t he permssi bl e extent of

i nci dental take of these species. It was initially thought that
t he habitat nani pul ati on proposed for the whoopi ng crane woul d

al so benefit the terns and plovers. It has since been di scovered
that this is not true (USFW5 1989b). This essentially |eaves the
interior popul ation of the |east tern and plﬁlpg plover with a
reduced | evel of conservation measures for their protection.

6. M TI GATI CN

Mtigation neasures have been a najor concern throughout the Two
Forks process. Section 230.10(d) of the Quidelines states that
"... no discharge of dredged or fill nmaterial shall be permtted
unl ess appropriate and practicabl e steps have been taken whi ch
will mnimze potential adverse inpacts of the discharge on the
aquatic ecosystem "

Whi | e EPA has remai ni ng concerns about'themtigation proposed
(particularly in the area of aquatics and recreation), these
concerns do not riseto the level of "unacceptabl e adverse
effects”". Accordingly, the adequacy of the mtigation proposed
Is not a basis for the Recommended Det erm nati on.
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The foll ow ng di scussi on contains EPA's response t o conments
recei ved concerning mtigation. As noted in the Recommended

Det erm nati on, EPA does not consider the Corps attenpt to "level"
t he adverse affects of Two Forks through mtigation as an
appropriate approach to the alternative sel ection process.

QOMMENT: There are no additional mtigati on neasures which are
both practicabl e and appropriate, although there are additional
neasur es whi ch nust be consi dered practicable, and whi ch coul d be
I npl enent ed, if- the proposed neasures prove unsuccessful (DWD/MWP
1989, page 78).

RESPONSE:  EPA's position i s based on a conbination of the

Qui del i ne requi renents that non-conpliance be found where all
appropriate and practicable mtigation nmeasures to mnimze
potential harmto the aquatic ecosystemare not included (40
CFER 230.12(a)(3)(iii) enphasi s added) and the NEPA requirenent
that a RCD nust include a statenent of "whether all practicable
means to avoid or mnimze environnental harmfromthe

al ternative sel ected have been adopted“ﬁ40 CER 1505.2({¢)
enphasi s added). EPA believes that the |ack of a clear
determnation by the Corps in the ROD(of whether or not all
practicable mtigation has been included), should be assuned to
mean that there i's no other ﬁractlcable mtigation to neet the
goal s established. |f, as the applicants believe, thereis

addi tional practicable mtigation available, the Corps is

requi red under NEPA t o indicate what additional practicable nmeans
are avail abl e but were not adopted by the Corps and why they were
not adopted (40 CER 1505.2(c)). EPA's conclusion is also
supported by the Corps statenent on the Section 404(b)(1)

Eval uation 1 ndicating. "a11 practicabl e steps to mnim ze
potential inpacts of the d|scharg§ on the aquati c ecosystemare
|38I3ded as permt conditions*' (Corps 1989a, page 79, enphasis
added .

EPA has concl uded that the mtigation goal, particularly as
determned for the aquatic and recreational resources, was
I nappropriate in that it did not attenﬁt to repl ace t he nost
significant resources **in-kind*. EPA has defined "in-kind" to
mean "the sane ki nd*. (For exanple, EPA believes the |oss of a
mle of streamwhich contains 400 pounds per acre of trout should
be replaced with another mle of streamwnhich contains the sane
bi omass. The reﬁlacenent fishery shoul d al so contain the sane
average size fish as that of the |ost fishery. The Corps and the
appl i cant have expressed the viewthat 2 mles of streamwhich
contain 200 Pounds per acre of trout is appropriate to replace
the values of 1 mle with 400 pound per acre of trout.) A has
concl uded t he nethods proposed to repl ace these val ues are not
fapablelof meeting an appropriate in-kind conpensation for the
ost val ues.



COWENT: EPA failed to consider Ior oposed permt requirenents
whi ch woul d mtigate environnental inpacts of the Two Forks
Proj ect (DWD/MWP 1989, page 79).

RESPONSE:  EPA's exclusion of mitigation benefit discussion in
much of the Reconmended Determination relates to the sequencing
of mtigationin the alternative analysis. A discussion of this
i ssue i s contained in Section III of the Recommended

Det erm nat | on.

EPA indicated in the Reconmended Determnati o' nthat, if the
permt was issued, EPA would concur with the Water Quality
mtigation contained in the permt .conditions. EPA also concurs
with the wetland mtigation contained in the permt conditions.

COWENT:  EPA used an inappropriate standard (100 percent in-kind
repl acenment) in evaluating the adeguacy of the proposed
mtigation requirenents (DWD/MWP 1989, page 80).

RESPONSE:  EPA has consi st e_ntl?/ stated its preference for true
"in-kind* mtigation, especially as it relates to hi gh{l\%_ val ued
resources' suchas aquatics and the rel ated recreation whi ch woul d
be lost as a result of Two Forks. V¢ understand the desires of
the Colorado Division of Wldlife (cbow) and Corps t o have a goal
of 90 ﬁercent for biomass replacenent. But EPA al so concl udes
that the CDONgoal s are recommendat i ons under the Fish and
WIldlife Coordination Act (Fwca) (16 U SC 661 et. s2g.). They
have been careful ly and reasonablg consi dered t hroughout this 404
process. It does not defeat the 90 percent goal of the CDONtoO
prefer a 100 percent goal. A no time has the Corps or the

appl i cant approached EPA with a proposal to provide true "in-
kind" mtigation for all the resources that woul d be |ost.

Rat her, the applicant indicated "there is no | egal basis" to
require 100 percent in-kind mtigation (DWD/MWP 1989, Pag_e 80).
EPA bel i eves the various statutes, regul ati ons, and policies
which relate to mtigation have as their underlyi n? premse "full
I n-ki nd replacement" for resources which are of sufficient value
torequire mtigation. To hold otherwise is to accede to the

| oss of val ued resources at the gain of |ess valued resources.
This i s especi al I¥ t roubl esone when very highly val ued resources
are consi dered. he approach of repl aci ng highly val ued .
resources wth | esser valued resources, over tinme will result in
the [oss of all of the highest valued resources. EPAis not
willing, nor is EPArequired to acquiesce to this type of

mtigati on approa’ ch.

COMMENT:  EPA i nco_rrectll\épi nferred that the Two Forks mtigation
plan failedto satisfy A requi renments (DWD/MWP 1989, page 81).

A-25



RESPONSE:  EPA does not believe it was incorrect in preferring a
detail ed _mtlgatlon plan in the Draft HS (pg1s8), or inthe FHS
EPA's April 23, 1987 comments on the DEIS and it's My 26 and
June 10, 1988 conmments on the FEI S were very clear on the need
for a detailed mtigation plan in the NEPA docunents.

OGOMENT: . EPA incorrectly characterized the aquatics mtigation
me:;lsures as an 'after the inpact approach' (pwp/MwP 1989, page
49).

RESPONSE:  The aquatics mtigation as proposed i s an "after the
impact® approach. The mtigation woul d have been devel oped and
tested after nuch of the resource was lost. EPA did not ignore
the two=stage reservoir filling restriction contained in the

Corp's 404 permt conditions. Rather, as stated in the Proposed

Determination, EPA believes this approach-leavesthe resource at —

risk. It is clear fromthe applicants' comments that 70 percent
of the fish bionass would be I nundated prior to inplenentation of
the flow plan (DWD/MWP 1989, page 49). Any determnation that
the flow ﬁl an and rel ated habitat inprovenents woul d effectively
repl ace the bi omass whi ch would be |ost could not begin until
after the |l oss of the resource. The potential for an unmti gated
| oss of 70 percent of a high value aquatic resource nust be
factored into EPA's consideration of significant degradation of
the waters of the Uhited States.

In the case of wildlife, mtigationis largely after-the-fact and
specul ative. For exanple, the mtigation plan for deer calls for
treating one-third of the mtigation |and during each of three

."ten-yeaperiods to inprove the carrying capacity of the |and.

Assuming that the carrying capacity of the mtigation area can be

I ncreased as projected, it would still take 30 years after
conpl etion of the project to realize full conpensation under the
mtigation plan as proposed. In addition, a |large portion of the

roposed big ganme mtigation areas nay be regui red t o conpensate
or project related inpacts to the threatened Pawnee nont ane
ski ploer habitat. This would require the acquisition and

devel opment of additional private land to mtigate i npacts to
deer and elk. Wiile this mitigation delay has been recognized by

~ the Corps and the applicant, there has been no action taken to

remedy this obvious deficiency inthe mtigation plan.

The potential |oss of the elk cal ving grounds on private | and
along the North Fork of the South Platte R ver is recognized,

but, mtigation would not be addressed until after the |oss has
taken place. For bighorn sheeﬁ, the mtigation plan is even nore
specul ative as wel|l as after-the-fact. 1Impacts to the herd are
not conﬁletely under st ood, but there aPpears t o be agreenent
among t he Cor ps, apPllcants and the wildlife agencies that the
entire herd nay be |lost due to construction related activities.

If the herd should be |ost, the gene pool for this |ow el evation
bi ghorn herd would also be lost. To mtigate for this |oss the
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applicants could be required to pay $10,000 for each sheep | ost
as a result of the pro#ect and to transPIant a replacement herd
in the canyon. Even it the herd is replaced, there is no

assurance that this effort would be successful.

COWNMENT: EPA shoul d defer to the recommendati ons of the USFWS,
CDOWN Nebraska Gane and Par ks Conm ssion, and the Corps
concern%ng t he adequacy of the proposed mitigation (DWD/MWP 1989,
page 81).

RESPONSE:  The recommendati ons of the FWCA report are
"recommendations”, not "requirements". Since conpletion of the
FWCA report in 1987, EPA has received additional naterial which
clarifies the position of the various agencies involved in
preparation of the FWCA report (DOI 1989; USFWS 1989a; Col orado
Wldlife Comm ssion 1988; NGPC 1988; State of Nebraska 1989b).
EPA has seriously considered this information during preparation
of the Recommended Determ nation

Gher than limted authorities under the Endangered Species Act
(16 u.s.c. 1531 et. seg.), Federal and State fish and wildlife
agenci es have prlnarrr§ an advisory role in providing conments
and recomendations to the |ead or decision nakin% agency under
the FWCA.  The fish and wildlife agencies do not have the
authority to "approve" or "disapprove" projects. Under the FWCA
t he | ead agency nust consult with .... and consider the
recommendati ons of the USFWS and the State WIdlife agencies.

The positions of the fish and wildlife agencies are best made
clear by their own statenents. The CDOW has st at ed:

It should be made clear that the Division and the
Conmi ssion are not supporting the Two Forks project by
recommendi ng the particular plan of mtigation set
forth in the Coordination Act Report. It is the
Commission's clearly stated policy that we neither
endorse or oppose a project where the decision is a
responsibility of other agencies. It also nust be
clear that the 11 mllion acre Two Forks Reservoir
Project is the nost severely environnmental inpacting
alternative of all the alternatives under consideration
inthe EI'S (CDOW 1987).

The USFWS position regarding Two Forks has al so been clearly
expressed:

Pl ease be aware that the Service does not support Two
Forks. The Service has stated that the No Federal
Action, New Cheesman, and Estabrook alternatives have
much | ess adverse effects on fish and wldlife
resources and would require far less mtigation than
woul d Two Forks. Also, there are several other
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projects identified in the scenario analyses in the
Final Environnental |npact Statement which woul d have
far less inpact than the Two Forks project. (USFWS
1989a; USFW5 1987¢c, page 68; DO, 1989)

COMMENT: Because the Division [CDON is the agency responsible
for the managenment of wildlife inthis State, EPA should either
accept this mtigation package in full or provide a detailed
accounting of specific concerns, together with the |egal and
scientific basis for non-acceptance of the mtigation package
(CDNR 1989).

RESPONSE: EPA is required to consider the recommendations of the
FWCA report, but is not required to accept all the
recommendati ons. EPA believes it has accepted all the CDOW
mtigation neasures recomended in the FWCA report. EPA does not
believe its continued request for all appropriate mtigation
contradicts the efforts of the CDOWN

1. NEBRASKA

COWENT: 'Exhaustive Milti- Agency studies have concluded that Two
Forks will have no significant Inpacts in the State of Nebraska
(DWD/MWP 1989, page 53).

RESPONSE: Past and present water devel opnent projects have
reduced Platte River streanflows in central Nebraska by as nuch
as 70 percent. The reduced flows have decreased channel wi dth by
60 t o 90 percent, decreased scouring of sandbars and shifts of

al luvi al sedinents, caused invasion of deciduous woodl ands into

t he channel and onto sandbars, and decreased water tables which
have resulted in | oss of wet neadows (USFWS 1987c, page 67).

This loss of streanflow and habitat is not necessarily the result
of a single large project but rather the cunulative effect of
hundreds of diversions and water devel opnent projects within the
Platte River Basin in Col orado, Wom ng, and Nebraska. Further
flow depletions will aggravate the existing situation and lead to
addi tional |oss of ecologically inportant open, shallow water
areas; islands; and sandbars as the active channel w dth
decreases. As a result of habitat changes, additional adverse

i npacts to nigratory bi rds using these areas (several species of
wat er f owl ) and wadi ng and shore birds (especially sandhill
cranes) would take place. Furbearers such as muskrat and m nk
woul d al so be adversely affected by the |oss of food supply,
reduced water acreages, and the |oss of water depth. The adverse
i mpacts to sandhill cranes, white-fronted geese, and the various
ducks along the central Platte River area in Nebraska would

af fect a large proportion of the mdcontinent populations that
use this reach as a mgratory habitat. 1In addition, mallard
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ducks and ﬁeese use nost open water reaches of the river for

W ntering habitat (Corps 1989a, page 73). Two Forks woul d reduce
streanflows in the Platte R ver 1n Nebraska and add to the

cunul ative | oss of habitat.

COWENT: The DWD nodel | nP through Womng is entirely separate
fr?mthe Deer Oreek nodel and is not flawed (DWD/MWP 1989, page
54).

RESPONSE: EPA recogni zes the fact that thisis a con'ﬁl ex issue -
one that will be decided in court. The question of the validity
of the hydrol ogi c nodel s used by Denver, VWom ng, and Nebraska
was not used as a basis for our Recommended Determ nati on.

OCOMMENT:  Two Forks wili not significantly inpact peak flows or
sedi nent transport through Nebraska (DWD/MWP 1989, page 57).

RESPONSE:  There is no doubt that peak flows and sedi nment _
transport have been reduced b% t he water devel opnent projects in
the Platte Rver Basin. Further depletions will increase the
cunul ative |n?act and reduce peak flows and sedi ment transport.
More inportantly, the hypothetical Narrows Reservoir was included
in the environnental baseline. It was assunmed that Narrows
Reservoir was constructed and in operation prior to Two Forks.
Since both Narrows Reservoir and Two Forks are designed to
capture Egak spring flows, it appears reasonabl e t o assune t hat
Narrows Reservoir nmay nmask the 1 nmpact of Two Forks on peak flows
on the South Platte Rver. Wthout Narrows Reservoir, Two Forks
woul d |ikely reduce peak flows and sedi nent transport in the
South Platte, and in turn, the Platte R ver in Nebraska.

COMMENT:  Two Forks project woul d depl ete peak flows and sedi ment
transport in the Big Bend area of the Platte R ver in Nebraska.
These flows are critical to the maintenance of the habitat in
this area (NAS/NWF 1989). Simlar comments were al so expressed
by a nunber of people who commented at the Public Hearing in

G and | sl and, braska on Cctober 27, 1989.

RESPOCNSE:  During the 404(c) process EPA attenpted t o determ ne
if the inpacts of Two Forks in Nebraska were as stated in the
USFWS Bi ol ogi cal pinions. However, EPA was not provided any
concl usi ve evidence t o di spute the inpacts pr o+ ected by the
USFWE. Due to the inconclusive nature of our tindings, inpacts
i n Nebraska were not used as a basis for our Recommended

Det er m nat i on.

If EPA continues the process to veto Two For ks' damand reservoir,
t he degree of inpacts on fish and wildlife habitat in Nebraska
nmay be a nmoot point. |If on the other hand EPA deci des that Two
Forks should be permtted, the USFW5 has stated that Section 7
consul tation would have to be reinitiated(USFW5 1989b). New

I nformation on the species examned in the Biological Qonions
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(as well as new information which would need t o be devel oped for
speci es which have been recently |isted) would be eval uated, and
a new determ nation concerning effects of the project on the
t hreatened or endangered species would be made at that tine.

COMMENT:  The Nebraska inﬁacts are based on an invalid hydrol ogic
model and a mtigation schene that is unauthorized, untested and
has no scientific base; and, the use of a secret nodel in an EIS
violages the letter and spirit of the NEPA (State of Nebraska
1989a).

RESPONSE: It is unfortunate that agreenent, anong all parties,
was not reached on the use of a specific nodel to predict inpacts
of Two Forks project in Nebraska. The use of a "secret model®

| ends itself to speculation on the results and the intended
gurppFe for using the nodel. EPA did not exam ne this issue in
etail.

It appears to EPA that the use of in-channel vegetation clearing
projects to inprove whoopi ng crane and sandhill crane habitat has
some limjted val ue under the existing flow conditions. As flows
continue to be depleted, however, this nitiPation techni que wl |l

becone [ess and |ess viable until it is no longer effective. EPA
bel i eves adequate flows are essential to maintain habitat on the
Platte River. |In the case of Two Forks EPA was not provided data

that contradicted the findings of the USFW5. As noted in the
response to the previous comment, however, the USFWS has stated
that Section 7 consultations would have to be reinitiated should
the "'permt for Two Forks go forward.

8. SUBSTI TUTI ON OF JUDGMENT/IGNORING THE FACTS

COMMENT:  EPA either waived its concerns by failing to refer the
EISto CEQ or is bound by the Corps' findings when exercising
its authorities under Section 404(c) (DWD/MWP 1989, page 3).

RESPONSE:  EPA acknow edges that the Corps as |ead agency on the
FEI S made certain findings regarding environmental inpacts in

t hat docunent. EPA participated inthe FEI'S and repeatedly

rai sed many concerns about environnental inpacts in that process.
The applicants are in error, however, in asserting that EPA

wai ved its concerns or is-bound by t he Corps' FEIS findi ngs when
exercising its 404(c) authorities.

NEPA and the CWA are separate statutory authorities, directing
regul atory agencies to undertake distinct and different
environmental reviews. The authority to elevate concerns under
either act is discretionary. There Is no requirenment that EPA
exhaust its NEPA renmedies before exercising its authorities under
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404(c). EPA is not obligated to refer the EISto CEQ prior to
using its 404(c) authorities. EPA's decision not to refer the
EIS prior to a final decision by the Corps cannot be construed as
a walver of EPA's concerns.

In addition, the Guidelines are explicit that conpliance with
other environnmental |aws does not necessarily assure approval of
a 404 permt (see noteto 40 CER 230.10; 40 CER
230.10(a)(4) and (al)(5)).

COWMENT:  EPA has no authority to consider environmental inpacts
caused by the indirect effects of dans and reservoirs (such as
operational inpacts) because Congress reserved authority to
regul ate dam inpacts to the States (DWD/MWP 1989, page 8).

RESPONSE:  The Cui del i nes SEecificaIIy direct permtting
authorities to consider both direct and indirect inpacts
attributable to the project under reviem1$8ee, e.g., 40 CER
230.11(h), "Determ nation of Secondary Effects on the Aquatic
Ecosystem"). In making this assertion, the applicants confuse
regul ati on of dans as point source discharges pursuant to Section
502 of th'e CMWA (the issue addressed in the applicants' cited
caselaw) with regulation of the point source discharge of dredged
or fill material pursuant to Section 404.

COWENT: EPA failed to neet its burden in the PDto prove that
t he dlschar%e woul d result in unacceptable adverse efrects
(DWD/MWP 1989, page 9).

RESPONSE:  The primary purpose served by publication of a
Proposed Determnation 1s solicitation of comrents on potenti al
| npacts from nenbers of the public. The regulatory threshold for
I ssuance of a PDis sinply the Regional Admnistrator's belief
that an unacceptabl e adverse effect could result fromthe
proposed project (40 CER 231.3(a)). Although EPA does
ultimately have the burden of proving that the discharge woul d be
|i kel y t o _have an unacceptabl e adverse effect," this burden first
arises wth publication of a Recommended Determ nation, and nust
ultimately be nmet in the Final Determ nation, the EPA's final
deci sion docunent. See 40 CFER 231.5(a) and 231.6. The
Reconmended Determination-in this matter conplies with the
regul atory requirement to provide specific findings supporting
t he Regi onal Decision Oficer's decision that the Two Forks
Project woul d be likely to have unacceptabl e adverse effects on
isheries, wildlife, and recreation.
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9. DI SREGARD FOR STATUTORY, REGULATORY AND CONSTI TUTI ONAL
REQUI REMENTS.

COMMENT:  The 404(c) action was unlawfully initiated by the

Adm ni strator of EPA after all of EPA's concerns had been fully
algayed t hrough the Corps' pernit conditions (DWD/MWP 1989, page
11).

RESPONSE:  EPA has been involved in the review of the Two Forks
project for nore than six years. During that tinme, the
applicants have net with various representatives of EPAto share
data, identify project inpacts, and discuss EPA's environnental
concerns. EPA acknow edges that, as a result of these neetings,
t he applicants made changes to their project plans in order to
address some EPA concerns. The applicants are incorrect,
however, in their assertion that all of EPA's concerns had been
resolved prior to initiation of the 404(c) process.

As detailed in Appendix B, EPA throughout the |ast six years has
consistently articul ated major concerns with the project. These
i ssues were highlighted in the Regional Admnistrator's letter of
March 24, 1989 initiating 404(c); were the subject of several
hundred hours of discussion with M. DeHihns, the Regi ona

Deci sion Oficer, during the extended 120 day consultation
period; were detailed in the Proposed Determ nation; and were

di scussed with the applicants on a nunber of occasions after
publication of the PD and prior to issuance of the Reconmended
Det erm nat i on.

COMMENT: EPA's action was unlawful because EPA failed to consult
with the applicant and the Corps prior to exercising its 404(c)
authorities (DWD/MWP 1989, page 16).

RESPONSE:  Many of the concerns identified in EPA's early
comments renain and formthe bases for this action. As

reci pients of dozens of pieces of EPA correspondence, and as
participants in hundreds of hours of nmeetings with EPA staff and
deci si onnakers, the applicants have been well aware of the scope
and nature of EPA's continuing concerns for many years. They
have had numerous opportunities to "consult" with appropriate EPA
deci si onmakers before and after initiation' of 404(c).

The applicants' assertion that EPA's concerns had been net rests
on oral assurances they believe were provided to them by Regional
Adm ni strator, James Scherer. M. Scherer's fornal action,
however, is reflected in his letter of March 24 advising the
Corps and the applicant of EPA's intent to issue public notice of
a proposed determ nation in accordance with Section 404(c), as
wel|l as his many previous |letters detailing EPA's concerns in a
variety of areas.



COMENT:  Wntil and after publication of the PD, the applicants
were never informed of the nature of EPA's concerns and were thus
denied their opportunity to neani ngful IK "consult" with the

deci si onnaker (Dwp/MwP 1989, pages 16 through 19).

RESPONSE  The applicants' belief that they were not provided
wth an opportunity to "consult" stens fromtheir desire to treat
t he 15-day ﬁerl od called for by the regul ations as a negotiation
period, rather than a final opportunity to persuade the Regi onal
deci si onnaker that unacceptabl e adverse effects will not result.
After his appoi ntnent as Regional Decision Cficer, M. DeHihns
was fully exposed to all of the issues of concern raised by all
of the interested parties. The applicants were encouraged to
present their concerns, as well as any information they believed
supported issuance of a permt, in any nanner they chose. After
listening to all arguments and-information presented by the  — —
applicants and others, and after review ng the extensive records
conpi l ed by EPA staff, the Regional Decision Oficer was

convi nced t hat unaccept abl e adverse effects to fisheries,
wildife, and recreation would be |likely to occur fromthe

proj ect .

COMENT:  Any invol verrent by the Administrator at this initial
stage of the proceedi ngs was unl awful , because EPA's deci si on on
whet her to al pwa]permt toissueis a matter to be left solely
to)t he di scretion of a Regional Admnistrator (DWD/MwP 1989, page
11 )a

RESPONSE  Authority to act under Section 404(c) was given by
Congress to the Admnistrator of BPA  The Admnistrator has, in
turn, delegated portions of this authority to the Regional

Adm ni strators through the 404(c) regulations. Sinply because
the regul ations identify the Regional Admnistrator as the
official designated to Initiate a 404(c) action, the
Admnistrator is not thereby divested of all auth_orit%/ to act.
The head of an agency does not necessarily [ ose his statutory
aut hority when he del egates, particularly, as in this case, when
the authority in question is nerely a decision on whether to
initiate a review B

Regi onal Admnistrators are appoi nted by the Admnistrator who
retai ns general oversight responsibility for their actions. The
Admni strator can be expected to be invol ved in decisions as

I nportant as whether to exercise EPA's veto authorities under
Section 404(c). In this case, the Region had earlier solicited
the Admnistrator's invol vement in the decision through el evation
of the natter pursuant to Section 404(q). Thus, the
Administrator's interest and involverment in this nmatter was both
expected and reasonabl e.



In his statement of March 24 1989, the EPA Adm ni strat or _
expressed his own belief the Two Forks project could result in
ﬁotentlally unaccept abl e adverse effects to fisheries, wildlife

abitat and recreation areas. The Admnistrator's concerns were
based on hi s know edge of the information before the Region at
that time. Having helped to initiate the review, however, the
Adm ni strator has had no further involvenent with this 404(c)
process. The Regional Decision (Oficer has consulted with the
appl i cants, prepared and issued the PD, held public hearings, and
assenbl ed and considered the admnistrative record. The
Recommended Determnation reflects the Regional Decision
Officer's judgnent, based on the admnistrative record, that
unaccept abl e adverse effects are likely to occur

COMENT: EPA was in error by failing to take "l ess severe
action" before initiating 404(c) (DWD/MWP 1989, page 14).

RESPONSE:  EPA is not obligated to exhaust its NEPA or 404(q)
remedi es before exercising its 404(c) authorities. Both the
statute and the regul ations provide that EPA may use its veto
aut hori tfes whenever it decides that the discharge will have an
unaccept abl e adverse ef fect (See OM Section 404(c); 40 CER
231.1)).  Conments Proylded to the | ead agenc% bY EPA as part of
an ElS revieware not binding;, consequently, the lead agency is
freeto accePt or reject these comments as it sees fit.
Simlarly, elevation pursuant to Section 404(q) is intended
primarily to ensure that the Corps hears and acknow edges EPA's
concerns. Hevation does not change the Corps' authority to

deci de whether a particular permt application should be granted,
nor does it negate the Admnistrator's authorities under Section
404(c) (EPA/DOA 1985). It woul d be unreasonabl e to require EPA
t o i nvoke t hese non-bi ndi ng procedures if EPA believes that such
di scussi ons would be futile, particularly since EPA has the neans
avai l abl e t o resol ve di sputes itself through the procedures
established under Section 404(c).

COMENT:  Denial of this 404 permt could result in cancellation
by the State water court of Denver's Two Forks conditional water
ri ghts, because Denver will be unable to construct the project
and thus conplete its appropriation (DWD/MWP 1989, page 20).

RESPONSE:  Under Col orado | aw, an applicant for a water right is
required to denonstrate that it has conpleted all elenents of an
appropriation in order to perfect its right. An applicant nust
denonstrate the intent to appropriate, actual diversion of a
specified quantity of water, and application of the diverted
water to a beneficial use. The burden-of proving that an _
appropriation has been conpleted is on the applicant. Thus, if
Denver's conditional rights were cancel |l ed because of failure to
obtain a permt required by lawin order to construct the Two
Forks project, Denver would have sinply failed to neet its burden
of proof under Col orado | aw
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It is not certain, however, that Denver's rights would be

, cancel | edby the water court. Conditional rights are not
necessarily forever tied to one specific geographic |ocation, but
may be changed to an alternate point of diversion or place of
storage. An applicant nmay keep conditional water ri % ts alive
for years through quadrenni al show ngs of diligence before the
water court. Therefore, if Denver coul d denonstrate reasonabl e
progress toward completion of the project (through continued work
on financing, |land acquisition, and other permt aﬁpr oval ) or:
that it could transfer its conditional storage rights to another

| ocation (an action permtted under Col orado law), it seens
reasonabl e to conclude that its conditional rights woul d be'

mai ntai ned. Wiatever the outconme of Denver's argunents, it _
should be noted that a decision by the water court is an exercise
of State law, not a result of Federal action.

QOMENT: Permt denial would work a taking of val uable property
rights by the Federal governnent under the US and Col orado
constitutions (DWD/MWP 1989, page 22).

RESPONSE' UWUntil the appropriation is conpleted and a final
decree issued by the water court, conditional water rights are
treated as energing property rights. The prinmary protection
afforded conditional rights by the Col orado constitutionis the
ability torelate back to an earlier apR{)oprl ation date when and
iIf the project is finally conpleted. actions by the Federal
gover nnent, either through the Corps or EPA have any effect on
Denver's ability to claiman earlier appropriation date.

COMENT:  Section 101(g) of the OM prohibits EPA from
|n_terfer|n<)gwt_h State allocation of water quantities, and that
this gog(c action constitutes such interference (pwp/Mwp 1989,
page 21).

RESPONSE  The Wl | op Arendnent, Section 101(g) of the CW, was
added to clarify the rel ati onshi p between Federal regul ation of
wat er qualltﬁ_ and State allocation of water quantity. Both the
l egislative history and subsequent caselaw make it clear that
incidental effects on water rights are acceptable and wi ||

soneti nmes be necessary in order to achieve the objectives of the
OM  See, e.g., statenent of Senator V%tllog at 3 Leg, Hist. 532;
N¥_v. Gorsuch, 693 F.2d 156 (p.c. Adr. 1982); R verside
[rrigation Dstrict v. Andrews, 758 F.2d 508 (10th Qr, 1985).
Any 1 npacts 10 Denver's Water rights resulting. from this 404(c)
action would be incidental and fall well within the expected
range of acceptable effects.

QOMMENT:  EPA has failed to conply wth its ow regul ations by
failing to nake the admnistrative record avail able prior to
i ssuance of the PD (DWD/MWP 1989, page 24).
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RESPONSE: The 404(c) regulations require that the EPA Regional
of fi ce begin compiling an administrative record upon publication
of the PD(see 40 CFR 231.4(g)). After the close of the
publie comment period, the decisionmaker reviews the information
recei ved and completes the record upon which his decision is
based. This record is then forwarded to the Assistant

Adm nistrator for Water together with the Recomrmended Deci sion
(see 40 CER 231.5(b)). Region VIII has strictly followed

t hese requirenents.

COWMENT: EPA has failed to comply with its own regulations by
failing t 0 include the complete Corps' record in the
ggqinistrative record for the 404(c) action (DWD/MWP 1989, page

RESPONSE: The regulations provide that, where possible, the

adm ni strative record should include the record of the Corps (40
CER 231.5(e)). In the Two Forks adm nistrative record, Region
VIl has included every docunent provided to EPA by the Corps
over the last six years. , These docunents represent the
culmination of the Corps information'gathering process and are
therefore nost likely t o shed light on the issues before EPA

As lead agency on the FEI'S, and the initial permitting authority
under Section 404, the Corps has prepared and reviewed many
docunents that are not directly relevant to EPAs 404(c) action.
As a cooperating agency, EPA has participated in the development
or review of all docunents relevant t 0 environmental i npacts
(such as compliance with the Guidelines). EPA has reviewed the
draft and final EIS, the Corps 404(b)(1) Evaluation, the State's
401 certification and the reports of the Water quality team the
FWCA report, the biological opinions, and various versions of the
permit conditions and record of decision. All of these
docunents, which are the nost inportant fromthe perspective of a
404(c) review, are contained in the admnistrative record.

CCWNENT: An adj udi catory hearing is required (DWD/MWP 1989, page
26).

RESPONSE:  Section 404(c) of the CM does not require

adj udi catory hearings (See discussion in the preamble to the
404(c) regulations, 44 Fed. Reg. 58076, (1979), at 58078-79).

The public comment period, public hearing, and opportunities for
face-to-face di scussion with the decisionmaker have been held
sufficient to protect an applicant's due process rights. Creppel
v. US Arny COE, 19 ELR 20134 (E.D. La. 1988). Accord, Buttrey
v. US, 690 F.2d 1170 (5th Gr. 1982); Nofelco Realty Corp. V.
U.S-» 521 F  Supp. 458 (s.D. NY 1981); Shoreline Associates v..
Marsh, 555 F Supp. 169 (D. Ml. 1983).
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COMMENT: EPA's handling of the 404 process violated the
apglicants' procedural due process rights (DWD/MWP 1989, page
26 [ ]

RESPONSE: In asserting its "rights" to an adjudicatory hearing,
t he applicants identify a nunber of instances in which they
believe EPA committed procedural errors in its handling of the
404(c) process. These purported procedural errors have been
separately addressed.

10. DI SREGARD FOR LIM TS O STATUTORY AUTHORI TY

COWENT: Exercise of EPA's 404(c¢) ,authoritiesis tied to
unacceptable adverse effects to the five enunmerated resources.
EPA nust narrowly limit its investigation, and the PD's

di scussi on of environmental inpacts goes beyond the statutory
limits (DWD/MWP 1989, page 31).

RESPONSE: EPA's 404(c) authorities are rooted in the finding of
unacceptable adverse effects to the enunerated resources. The
findings, and recommendation in the RD are based specifically on
findings of unacceptable adverse effects to three (aquatics,
wildlife, and recreation) of the five 404(c) resources.

The applicants' assertion that EPA has used 404(c) to "re-open"

i ssues that were closed by the EISis incorrect. In fact, there
are many issues common to both the EI'S and the 404 reviews. Many
of these were never "closed". As discussed above, EPA's decision

not to refer the EISto CEQ cannot be construed as waiver of its
concerns. EPA's 404(c) process has maintained an appropriate
focus on inpacts to the enunerated environmental resources.

COWMENT: The scope of EPA's investigation is limited to
violations of water quality standards (DWD/MwP 1989, page 33).

RESPONSE: The applicants' assertion that EPA's 404(c) reviewis
limited solely t 0 violations of water quality standards is in
error. The goal of the CWA is to protect the chemical, physical,
and biological integrity of the nation's waters. A w de range of
i npacts fromthe discharge of dredged or £ill materials have long
been regulated t hrough section 404 (See, for example, Subparts D
("Potential | npacts on Biological Characteristics of the Aquatic
Ecosystem") and F ("Potential Effects on Human Use
Characteristics") of the 404(b)(1) Guidelines).

COMWENT: EPA's review of environmental inpacts is limited to
|ngacts directly caused by the proposed project {(DWD/MWP page
34).

RESPONSE:  This comment disregards the plain language of the
404(b)(1) Guidelines (See 40 CFR 230.11(h)). The argunent is
rooted in the applicants' belief that danms are exenpt from
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regul ation under the CM.  The applicants identified two
limtations on the scope of EPA's factual inquiries that they
believe were witten into the CWA

11, ADDI TI ONAL COMVENTS RECEI VED

The following is a list summarizing coments received by EPA
during the 404(c) process. Al comments received were fully
consi dered during preparation of the Reconmended Determ nation
To the extent the coments addressed issues, the Recommended
Determ nation and this Appendi x contain EPA's response.

VWRI TTEN COMMENTS WHI CH FAVORED CONSTRUCTI ON OF TWO FORKS

Build Two Forks because:

~__ other alternatives are too expensive =~ -
EPA's alternative analysis is wong
the damis approved by the Corps, CDOW CDOH, USFWS, NGPD
t he existing fishery is no good
t he canyon is not pristine
t he,canyonis not irreplaceable
wat er conservation is already being practiced, therefore

addi tional conservation won't be affective

conservation does not solve the need
conservation alone wll not protect us froma drought
conservation will reduce flows downstream
conservation will cause lifestyle changes
the $90 million mtigation plan is adequate
t he groundwater alternative is disastrous
groundwat er i s non-renewabl e
wat er storage is the best conservation in the west
the six existing danms on the river have enhanced the river
there are not enough lakes.for boating in Col orado
peopl e are nore inportant than birds, etc.

wildlife and wetlands will still exist after Two Forks
all gold nmedal trout streams in Colorado are |ocated bel ow
danms

Washi ngton officials should not override |ocal decisions
___the benefits ou:weigh the impacts — —  —

Two Forks is:
t he best alternative
t he | east damaging alternative studied
essential to the well-being of the nmetropolitan area
essential to manage the Denver Water Supply
the nost efficient reservoir
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The netropol itan area needs:
water to continue grow h
water to lure industry intothe State
water to continue its lifestyle
water to water |awns
to insure an adequate water supply
to build it nowto save noney
t o provi de needed enpl oynent
drought protection o
reservoirs to supply fishing
recreation close to the netropolitan area

There woul d be no negative effects.on:
wat er quallt¥_ and the fishery of the North Fork of South
Platte Tishery because the 401 certification process
concl uded t hus
the Platte i n Nebraska because dans are the reason there is
water in the Platte in Nebraska year round.
t hreat ened or endangered speci es

TWO Forks will:
provide water for nore trees which wll reduce gl obal
“war m ng
provide water to plan for future needs _
avoi d taking agricultural water and destroying small towns
avoi d wasting the $40 mllion spent on studies
provi de better recreation than the river _
di spl ace fewer ﬁeopl e than the other alternatives
hel p recharge t he Denver Basin aquifers
create a strong econony
protect the downstreamwater user
provi de recreation for nore loeopl e than at present
al | ow Col orado t o devel op Col orado's water rights
stop fl oods
I ncrease east slope flows because of return flows from west
_ sl ope diversions
i ncrease Aurora's safe yield

Wt hout Two ForKks:
wat er shortages wll be severe
met ropol i tan cooperation w Il not continue
ot her west slope projects will be devel oped
| ndependent providers will not have a part of the Denver
Water System

EPA i s wong because:
the staff are biased
it doesn't understand/not qualified on
Col orado water |aw .
muni ci pal water supply planning o
NFAA al ternative is inpractical because it ignores the needs
of the independent water suppliers
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wat er conservation will not benefit independent water
suppliers _

Denver has not shared water in the last 15 years

it failed to provide docunents in a tinely manner

it withheld "secret" docunents

it's record does not include the Corp's record.

WR TTEN COMMENTS RECEl VED WH CH CPPCSED CONSTRUCTI ON CGF TWD FORKS

the river was here first, therefore "it" shoul d remain

the | oss of the resource cannot be mtigated

the irrepl aceabl e resource needs to be preserved

there should be [imts to growh

our remaining free-flowing rivers need to be Preserved

we need water inthe Platte to dilute netropolitan sewage
and wast ewat er

we need water inthe Platte to dilute agricul tural runoff
fromfields and feedl ots which cause al gae bl oons and
obnoxi ous odor s presentlx _

Denver needs to conply with the Foothills Consent Agreenent

what i s good for Denver is not what is good for the rest of
the State .

harmto nature is harmto peopl e

endanger ed ecosystens need to be protected and preserved

the Colorado R ver needs its water too

open space i s preferable to water supply o _

| ow energy consunption recreation (flyfishing and hiking) is

re era?le t o high energy consunption recreation (notor
oating

peopl e nmust learn to protect the environnent

there is no evidence that agriculture would be affected
w t hout Two For ks

the project is: _ _
envi ronnent al | y damagi ng and/ or ecol ogi cal | y unsound
t oo expensive, and/or a waste of noney, and/or an
econom c di saster, and/or the costs outweigh the
benefits
not presently needed
politically notivated

the project woul d cause: .
the loss of the beautiful scenery and recreation of the
canyon
the loss of wildlife habitat/natural resources
the loss of the gold nmedal trout fishery
| oss of the resource close to Denver
the |1 oss of adequate drinking water in Nebraska
the loss of agricultural water in Nebraska
negative i nmpacts on tourism
the pronotion of unwanted growth in Denver
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the loss of beautiful rock formations

aloss in whitewater activities

drastic changes to nmany peoples |ives

the best quality of life for the greatest nunber

reduction of aquifer recharge which is used bY farns
0

the loss of a portion of the new y-created Col orado
trail

a charge to farmers for surplus water which was free in
t he past

| oss of pawnee nontane skipper habitat

| oss of threatened or endangered species

| oss of the hones of those iInundated

t he overuse of other scenic canyons in the area

the loss of recreation in Nebraska

decreased flows in Nebraska

more air pollution

negative effects to water quality

negative effects to channel stability

a decrease in the quality of life

destruction of natural resources in Col orado and
Nebr aska

reduction/loss of Nebraska %roundmater

destruction of "un-dug" archaeol ogical sites

salinity inmpacts in the Grand Valley

dry up the Fraser and Blue Rivers

a potgntial for flooding wth earthquake damage to the
am

| nstead of Two Forks:

Denver needs to practice water conservation

alternatives are available/should be found

preseng_sandhill cranes/migratory birds and/or their
abi t at

endangered birds need to be protected

preserve the resource for future generations

preserve Cheesman Canyon

devel op nmanagenent plan for Platte River in Nebraska

South Pl atte should receive wld and scenic designation

avoid inpacts to fishing and recreation on the Blue River

nore peopl e should be discoura?ed from noving t o Denver or
popul ati on growth control [ ed

develop a recreation plan for the Cheesman Canyon area

preserve bighorn sheep

Ereserve resource category |

oating on the Platte downstream from Chatfield would be

| nproved

devel op non- potabl e use of water

per capita water consunption won't increase
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APPENDIX B

CHRONOCLOGY OF EPA | NVOLVEMENT | N THE
TWO FORKS DAM AND RESERVO R PRQJECT

Thi s Appendi x contains a brief overview of EPA's invol venent

in the NEPA and Section 404 permtting process for the Two Forks
dam and reservoir project. This Appendi x does not attenpt to
docunent all EPA/Corps/DWD/MWP neetings and correspondence.

Rat her, the discussion bel ow covers the najor decision points in
t he Two Forks process.

The BOR initiated water storage investigation in the South Platte
Basin as early as 1902 (Corps 1988, FEIS, Appendi x 4C page 2-4).
In 1948 the BOR issued a report which suggested that water from

t he Upper Colorado R ver as well as the South Platte R ver could
be devel oped for use in the Denver area (Corps 1988, FEIS,
Appendi x 4C page 2-5). In 1965 the BOR proposed construction of
Two Forks dam and reservoir and Turks Head dam and reservoir on
the South Platte in Waterton CanKon (Corps 1988, FEIS, Aﬁpendix
4C page 2-5). Concurrent with the BOR studies, the DW had
initiated its own studies of water storage projects in the South
Platte and Col orado River basins which resulted in the conpletion
of the Foothills project in 1983 (Corps 1988, FEIS ApPendlx 4C
page 2-6). EPA was Intinately involved in the Foothills Project.

A. FOOTH LLS PROJECT

The Foothills project consisted of Strontia SPrings Dam on t he
South Platte River in Waterton Canyon, Foothills Treatnent Plant
| ocated south of Kassler, and the associated tunnels and
distribution systemto deliver the treated water fromthe plant
to the Denver area (Proposed Foothills Project FEIS, February,
1978). EPA's nmjor concerns where related to 1) the potenti al
for Foothills Project to result in non-attainnment and nmintenance
of national anbient air quality standards in Denver, and 2)
construction of Strontia Springs dam would result in significant
environnental degradation to unique aquatic, wildlife and
recreational resources which could be avoi ded by other
practicable alternatives (D. Costle, Adm nistrator EPA, Mrch 9,
1978 letter to C Warren, Chairman, CEQ). Additionally, EPA
found the FEISto be 1) inadequate because of the |ack of
anal ysis of secondary inPacts, and 2) not necessary because the
primary purpose was to allow unlimted |awn watering through the
Year 198? (Costle March 9, 1978 letter to C Andrus, Secretary of
nterior).

As a result of nunerous lawsuits initiated over the Foothills

controversy, the Foothills Consent Agreenent was finalized (1979)
and the Foothills project was built in 1983. A portion of the
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settlement stipulated that the federal agenci es conduct an
analysis of future Denver water system projects to determne
Site-specific and cumulative effects of those projects (Civil
Action No. 77-W306 sStipulation, 1979). This analysis was to
include an evaluation regardlng t he potential linkage toO
subsequent projects consistent with the CEQ regulations. As a
direct result of this requirenent in the Foothills Consent
Agreenent, the Metropolitan Denver Systemwi de EI S (SEIS) was
initiated by the Corps at the request of the DWD.

B TWO FORKS DAM AND RESERVA R NEPA PROCESS

EPA becane a cooperating agency on the SEISin 1984 and actively
partici pated on both the Interagency Managenent Team as well as
several of the nedia specific work groups. These efforts were
designed to provide the Corps/USFS early EPA gui dance concer ni ng
their overall NEPA compliance efforts. As a result, while EPA
had numerous comments on the DEI'S, the concerns expressed were
not new, in that both the Applicant and t he lead agenci es had
been aware of EPA's concerns prior to completion of the DEl S

1. Draft EI S Conment s

The Cor ps published the DEIS in Decenber 1986. EPA's April 23,
1987 DElI S comments indicated that 1) the mtigation package
contained in the DEI S was i nadequate to neet the level of
mtigation planning required by both NEPA and the CWA Section
404(b)(1) Guidelines (Guidelines); 2) the DEI S did not adequately
portray or address significant water quality inpacts or relate
the water quality igEacts tothe permt restrictions in the
Guidelines; 3) the DEl Sdid not provide for a meaningful

conpari son anong alternatives because alternatives W th
comparable yields t o Two Forks damand reservoir were not fully
consi dered; 4) the DEIS did not fully ﬁortray t he present and
future role of water conservation in the Denver metropolitan
area; and 5) the DEIS did not contain an initial determ nati on of
proj ect compliance With the Guidelines. EPA's detailed comments
consi sted of nore than 45 pages.

Based on these comments, EPA concluded t he DEl S was i nadequat e
and the Two Forks damand reservoir alternative was
environmentally unacceptable. FEPA pointed out the necessity to
analyze all reasonably available alternatives t o determ ne which
of the significant inpacts could be reduced through selection of
a less danmagi ng alternative and reconmended that a Supplement toO
the DEI'S be prepared to properly address the shortfalls in the
NEPA process. PA concluded that, if the Supplement to the DEI S
and the FEI S renai ned i nadequat e, EPA could either elevate the
matter pursuant to either the CEQ referral process or the CMA
Section 404(q) process. Additionally EPA indicated that should
the natters not be resolved the Section 404(c) veto authority
could be exerci sed.



Fol | owi ng i ssuance of EPA's comments on the DEIS, extensive
nmeetings, briefings, and working sessions were held between the
EPA and the Applicant to discuss EPA's comments on the DEIS as
wel|l as EPA's July 10, 1987 coments on the DWD Mtigation Plan
published after the DEIS. Wile these discussions did not result
I n agreenent anong the applicant, EPA and the Corps concerning
resolution of all the EPA issues, after the conclusion of these
di scussions, the applicant and the Corps were clearly aware of

t he concerns of EPA and the revisions In the project mtigation,
I npact assessnent and NEPA process necessary to resolve EPA
procedural concerns. Mjor issues remaining after this
consultation included 1) the applicability of EPA's wetland
ratios to the determnation of appropriate wetland mtigation; 2)
EPA's sequencing approach to mitigation and the Guidelines; 3)
the definition of "in-kind"™ mtigation; 4) whether a NEPA
supplenent to the FEIS (or DEI'S) was necessary; 5) whether the
applicant's definition of project purpose and need was
appropriate; 6) whether there would be netropolitan cooperation
under the No Federal Action Alternative; 7) whether construction
of Two Forks dam and reservoir woul d be a disincentive to water
conservation; 8) the specificity of mtigation which is required
in a FEI'S; and the adequacy of the NFA alternative in the FEI'S
(Decenmber 17, 1987 neno from Ruiter,Richard-Haggard,Ray t o
Scherer; November 11, 1987 letter fromJ. Sanderson to Col.

West). As part of EPA's cooperating agency responsibilities, EPA
al so provided numerous comments to the Corps on various draft
versions of the FEI'S (Novenmber 4, 1987, D Sohocki to R Corton;
Novermber 19, 1987, D Sohocki to R Gorton; Novenmber 27, 1987, D
Sohocki to R Corton; Decenber 11, 1987, D Sohocki to R Gorton;
January 14, 1988 D Sohocki to Rose Hargrave).

2. Fi nal El S Comments

The Corps published the Final EIS on March 11, 1988. EPA
submtted FEI'S comments to the Corps on May 26, 1988 and June 10,
1988. While the FEI'S provided a greatly inproved description of
the project inpacts, issues which the Corps had not resol ved
between the DEIS and the FEIS included 1) the lack of a
definitive mtigation plan; 2) the apparent |ength of the 404
permt which was being requested by the applicant; 3) the lack of
avoi dance of Two Forks dam and reservoir major environmental

I npacts through the use of |ess damaging alternatives; 4) the

| ack of significant use of conservation to avoid the imediate
need for Two Forks dam and reservoir; and 5) the lack of a review
mechani smt o assess need prior to conm tnent of nmjor resources.
Agai n, EPA pointed out its regulatory options under the NEPA
Rﬁgukakions, Section 309 of the Cean Ar Act, and Section 404 of
t he




After EPA submtted its FEIS comments to the Corps, there were
several neetings (June 29, 1988, DWD-VWater Quality; July 14,
1988, Corps-NEPA/404; July 21, 1988, DWD- Aquati cs- V¥t ands-
Mti ?‘?‘t' on, July 25, 1988, DWD-Vter Conservation/Interim
Supp |es|)E among the Corps, DWD, and EPA to di scuss EPA's commrents
on the FEI S August 10, 1988 EPA informed the Corps of _
remai ni ng EPA concerns with the NEPA process and the 404 permt
(August 10, 1988 Scherer to Wst letter). These issues included:
1) the public participation need for a Supplenent to the FEISto
address the mtigation and water 8ual Ity Issues devel oped between
the DEI'S and the FEI'S; 2) the need for the Corps to determ ne
whet her Two For ks dam and reservoir conplies with the Quidelines
particularly in relation to availability of practicable
alternatives; 3) if the Corps determned that there were no
racticable alternatives to Two Forks damand reservoir, the need
or a reopener in the permt conditions to examne alternatives
not examned in detail inthe FEIS, 4) if along termpermt, as
reque' sted by the applicant, was issued, the need to include _
requi rements t o devel op the | ess environnmental |y damagi ng interim
supplies prior to construction of Two Forks dam and reservoir;
and 5) the need for the permt conditions, the ROD and the
conservation requi renents under the Foothills Consent Agreement
to be consistent. The EPA al so pointed out that these issues
were potential candidates for elevation under the Section 404(q)
MU and/or referral to CEQ for resol ution.

The level of EPA concern, as well as clarification about the

| evel of agreenent between EPA and DWD about the various issues
raised in EPA's comments on the FEIS was again clarified for the
Corps in a Septenber 14, letter (Septenber 14, 1988, Scherer to
Vést). Again, practicability of alternatives, water quality,
aquatic mtigation, water conservation, and the |ong-termnature
of the proposed 404 pernmt remained as major concerns of the EPA
whi ch had not been resol ved.

G TWD FORKS DAM AND RESERVA R 404 PERM T PROCESS
1. Expl anati on of 404(qg) E evati on

Under authority of 404(qg) of the CWA, 33 USC 1344(qg), the EPA
and the Departnent of the Arny signed a Menorandum of Agreenent
whi ch, in essence, describes a process for attenpting to resolve
Agency differences over issuance of a 404 Permt. This process
is generally referred to as the 404(g) "elevation process". The
procedure calls for referring di sagreenents over issuance of a
404 permt to succeedingly higher authorities in the EPA and Arny
chain of command.




2. Chronology of Meeti ngs Held and | ssues D scussed

Qctober 6, 1988 - The Corps informed the EPA that the informal

di scussions pursuant to Section 6(c) of the 404(g) MOA should be
considered initiated and the Cctober 14, 1988 neeting should
initiate the procedures (Cctober 6, 1988 Wst to Scherer letter).
The Corps also provided EPA with revised draft versions of the
404(b)(1) evaluation and permt conditions.

Cctober 12, 1988 - EPAreiterated its concerns contained inits
10 August 1988 letter (August 12, 1988 Scherer to West letter).

Novenber 1, 1988 - Corps summarized its view of the initial

Qct ober 14, 1988 EPA-Corps 404(q) neeting and concluded that all
t he i ssues between the two agenci es had been resolved and the
404(g) MDA process had been completed (Novenmber 1, 1988 West to
Scherer letter).

Novenber 7, 1988 - EPA/Corps neeting to further discuss the
404(qg) issues and EPA!s view of renaining i ssues.

Novenber 17, 1988 - EPA summarized it's position concerningthe
404(qg) issues and the Cctober 14 and Novenber 7 neetings
(Novenber 17, 1988 Scherer to Wést letter). Renmining issues
included 1) the need to address the Foothills Consent Agreenent
goals in the FEI S and development of the Two Forks dam and
reservoir project (appropriate conservation needs to be in place
prior to construction of Two Forks damand reservoir); 2) the
wat er quality mtigation permt conditions were not adequate or
enforceable; 3) the Corps approach of including mtigation in the
practicable alternatives analysis Of the 404(b)(1) evaluation; 4)
the mtigation permt conditions did not contain the necessary
language t 0 ensure enforceability; 5) the need t o develop true
"in-kind" mtigation; and 6) the need t o develop enforceable
permt conditions to require development oOf interimsources prior
to construction of Two Forks damand reservoir. Wwhile EPA still
felt that a Supplement to the FEIS for water quality and
mtigation would best fulfill the intent of NEPA, EPA concluded
that t he supplement i ssue would no longer be pursued through the
404(qg) process. EPA believed its continuing concerns would best
be resolved through conti nuance of the informal consultations
outlined i n paragraph é6(c) of the 404(gq) MA

Decenber 28, 1988 - EPA provided Corps additional comments on the
Water Conservation Permt Conditions (Decenber 28, 1988 Scherer
to West letter)

January 6, 1989 - EPA provided Corps with comments on the
Decenber 13 1988 draft Two Forks dam and reservoir permt

condi tions (January 6, 1989 Scherer to Wst letter). EPA was
still concerned with 1) the lack of detail in the permt
conditions and the resultant lack Of enforceability; 2) the lack



of conditions for interimsources, the reopener and compliance
with the Foothills Consent Agreenent; 3) development Of
mtigation plans/additional studies after the permt is issued;
4) lack of sufficient mtigation for several areas including
wat er quality, aquatics and wetlands; and 5) lack of
implementable mtigation for najor inpacts which would occur
before mitigation was proven successful.

January 10, 1989 - Corps published Draft ROD, 404(b)(1)
evaluation, Permt Conditions, Supplemental |nformation Docunent.
The availability of these docunments initiated a series of

meeti ngs between the EPA and Corps as part of the 404(q) process.
The primary discussions at these neeting were related EPA's
concerns wth the level of detail contained in the draft
404(b)(1) evaluation and the permt conditions.

January 10, 1989 - EPA/Corps neeting

January 17, 1989 - EPA/Corps meeting

January 20, 1989 - EPA/Corps neeting

January 26, 1989 - EPA/Corps neeting

. January 27, 1989 - EPA/Corps neeting

January 31, 1989 - EPA/Corps neeting

February 3, 1989 - EPA/Corps neeting

On March 10, 1989 the Corps published revised permt conditions;
404(b)(1) evaluation; and a ROD. The revisions were based on the
extensi ve discussions between EPA, USFW5, USFS, DWB and t he Corps
between the January 10 and March 10, 1989 (March 10, 1989 West to
Scherer letter). Noteworthy additions or revisions to the permt
conditions were made in the areas of wetlands, water quality,

wat er conservation, interimsources, and construction timng.

On March 15, 1989 the Corps notified the EPA of its intentionto
I ssue a 404 permt to the Denver Board of Water Conm ssioners for
t he construction of Two Forks dam and reservoir (March 15, 1989
West t o Scherer 1letter).

3. Explanation oOf 404(c) Process

Under Section 404(c) the EPA has the authority to prohibit or
restrict the discharge of £ill material into water of the United
St ates where EPA believes t he di scharge would have unacceptable
adverse effect on the environment. The 404(c) process starts
wth an initial "15 day" period during which the applicant and
the Corps are given the opportunity to denonstrate to the EPA
Regional Admnistrator's satisfaction that no unacceptable
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adverse effects will occur. |If after this consultation process,
EPA still believes that the proposed project may result in
unaccept abl e adverse effects on the environnent EPA publishes a
Proposed Determ nation., The Proposed Determ nation requests
public comrents on EPAs concerns. After consideration of the
public coment received on the Proposed Determ nation, EPA
either withdraws the Proposed Determ nation or prepares a
Recommended Determ nation which further documents EPAs belief
that the project would result in unacceptable effects on the
environment. The Recommended Determ nation along with the

Adm nistrative Record is then forwarded to the Washington Ofice
of EPA where the Final Determination is prepared.

4 Chronol ogy of Meetings Held and |ssues Discussed

On March 24, 1989, after consultation with Wlliam K Reilly (EPA
Adm ni strator), the EPA Regional Admnistrator, initiated
proceedi ngs under Section 404(c) of the CWA for the proposed Two'
Forks dam and reservoir because EPA had reason t o believe that
the project would result in unacceptable adverse inpacts to

w ldlife, fisheries and recreation.

On April 3 1989, EPA Region M1, Regional Adm nistrator Janes J
Scherer delegated his authority to conduct the Two Forks Section
404(c) process to Lee A DeH hns, 1II, EPA Region IV, Deputy

Regi onal Administrator. M. DeH hns began the Section 404(c)
process with an initial meeting wth the EPA/COE/USFWS/USFS on
Aﬁrl| 18, 1989 and with the applicants on April 19 and 20, 1989.
Thege neetings resulted in the determnation that the initial "15
day comment period of the Two Forks Section 404(c) process woul d
need to be extended to allowthe applicant adequate tine to
document why Two Forks project would not result in ungcceptable
environnental effects. On April 28, 1989, the "15 day conmment
period was extended to July 14, 1989.

During this extended corment period the applicants conducted
numer ous presentations on various topics related to the Two Forks
Project. These topics included: Description, History and .
Operation of the Denver Water Systeny Popul ati on and Demand
projections; Conservation, Cost/Yield Ratios; Interim Supplies;
Safety Factors; Planning Uncertainty; throPolitan Cooper at i on;
Purpose and Need; G oundwater; Aquatics; WIldlife; Recreation
Water Quality; Threatened and Endangered Species; Wetl ands;
Channel Stability; Nebraska |nmpacts; Legal and Institutional
Barriers. In addition, M. DeH hns net with representatives of
many of the individual menmbers of the Metropolitan Water
Providers. Belowis a brief listing of nmeetings M. DeHi hns
attended during the "15 day period.

April 18, 1989 EPA/Corps/USFWS/USFS neeting

April 19, 1989 EPA/Denver Mayor meeting
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April 19, 1989 EPA/Colorado Governor neeting

April 19, 1989 EPA/DWD/MWP neeting

April 20, 1989 EPA/DWD/MWP neeting

April 25, 1989 EPA/USFWS neeti ng

April 26, 1989 EPA/Environmental Caucus neeting

April 26, 1989 EPA/DWD/MWP neeting

April 26, 1989 EPA/Grand County neeting

April 27, 1989 EPA/MWP neeting

April 28, 1989 EPA/Environmental Caucus mneeting

May 8, 1989 EPA/DWD/MWP/Water |eaders from across Col orado

May 9, 1989 EPA/DWD/MWP neeti ng

May 10, 1989 EPA/DWD Hel i copter Tour of the Raw Water System

May 11, 1989 EPA/MWP neeting

May 12, 1989 EPA/DWD/WWE

May 31, 1989 EPA/Breakfast With MWP/Elected Oficials

May 31, 1989 EPA Agricultural Buy out/exchanges/"dry up" Meeting
May 31, 1989 EPA/Environmental Caucus neeting

June 1, 1989 EPA/DWD/MWP neeting

June

1989 EPA/DWD/MWP neeting

June

2,
June 3, 1989 EPA/Environmental Caucus neeting
5 1989 EPA/DWD/MWP neeti ng

6

June 1989 EPA/DWD/MWP neeting

June 6, 1989 EPA/Northern Providers, including Myors of
Thornton, Westm nster, Arvada and Broonfield Evening Meeting

June 7, 1989 EPA/DWD/MWP

June 8, 1989 EPA/DWD Aquatics neeting



June 8, 1989 EPA/Metropolitan Water Authority neeting
June 9, 1989 EPA/DWD/MWP neeting

June 20, 1989 EPA/Nebraska State Officials neeting
June 26, 1989 EPA/"Hank Brown" Tour

June 26, 1989 EPA/Environmental Caucus meeting
June 27, 1989 EPA/DWD/MWP neeti ng

June 28, 1989 EPA/DWD/MWP neeting

June 29, 1989 EPA/DWD/MWP neeti ng

June 30, 1989 EPA/DWD/MWP neeting

July 20, 1989 EPA/NWF/EDF/TU/NAS neeting

July 21, 1989 EPA/USFS/DOJ/COE neeting

Sl Proposed Deterni nation

On August 29, 1989, EPA Region VIII| published the Proposed
Determ nation to Prohibit, Restrict, or Deny the Specification,
or the use for Specification, of an area as a Disposal Site:
South Platte River. The Proposed Determ nation specifically
requested comment of the proposed EPA action to disallow
construction of Two. Forks dam

As part of the public coment period on the Proposed

Determ nation, EPA held public hearings in Denver Col orado on
Cctober 23 and 24,. 1989, and in Gand |Island Nebraska on Cctober
27, 1989. EPA cl osed the public comment period on Novenber 17, .
1989.

B Recommended Det erni nation
On March 26, 1990 Region VIII issued the Recommended

Determination to Prohibit Construction of Two Forks Dam and
Reservoir Pursuant to Section 404(c) of the Clean Water Act.
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Photograph 1 Fly fishing i n Cheesman Canyon

Phot ograph 2  Lower Cheesnman Canyon




Phot ograph 4  Rai nbow Trout in Cheesman Canyon




Photograph 5. South Platte River near Trumbull

Photograph 6. South Platte River at the "Chutes"




Photograph 7. South Platte Canyon near Two Fork
Dam Site
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Photograph 8. Rocky Mountain Big Horn Sheep
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SUPPLEMENTARY INFORMATION FOR

40 C.F.R. Part 230

(Section 404(b)(1) Guidelines)
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40 C.F.R. Part 231

(Section 404(c) Procedures)
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 230
[WH-FRL 1647-7]

Guidelines for Specification of
Disposal Sites for Dredged or Fill
Material

AGENCY: Environmental Protection
Agency.
ACTION: Rule.

SUMMARY: The 404(b)(1) Guidelines are
the substantive criteria used in
evaluating discharges of dredged or fill
material under section 404 of the Clean
Water Act. These Guidelines revise and
clarify the September 5, 1975 Interim
final Guidelines regarding discharge of
dredged or fill material into waters of
the United States in order to:

(1) Reflect the 1977 Amendments of
Section 404 of the Clean Water Act
(CWA);

{2) Correct inadequacies in the interim
final Guidelines by filling gaps in
explanations of unacceptable adverse
impacts on aquatic ecosystems and by
réquiring documentation of compliance
with the Guidelines; and

(3) Produce a final rulemaking
- document.

EFFECTIVE DATE: These Guidelines will
apply to all 404 permit decisions made
after March 23, 1881. In the case of civil
works projects of the United States
Army Corps of Engineers involving the
discharge of dredged or fill material for
which there is no permit application or
permit as such, these Guidelines will
apply to all projects on which -
construction or dredging contracts are
issued, or on which dredging is initiated
for Corps operations not periormed
under contract, after October 1, 1881. In
the case of Federal construction projects
meeting the criteria in section 404(r),
these Guidelines will apply to all
projects for which a final environmental
impact statement is filed with EPA after
April 1, 1981,

FOR FURTHER INFORMATION CONTACT:
Joseph Krivak, Director, Criteria and
Standards Division (WH-585),
Environmental Protection Agency, 401 M
Street, S.W., Washington. D.C. 20460,
telephone (202) 755-0100.
SUPPLEMENTARY INFORMATION:

Background

The section 404 program for the
evaluation of permits for the discharge
of dredged or fill material was originally
enacted as part of the Federal Water
Pollution Control Amendments of 1972.
The section authorized the Secretary of

the Army acting through the Chief of
Engineers to issue permits specifying
disposal sites in accordance with the
section 404(b)(1) Guidelines. Section
404(b)(2) allowed the Secretary to issue
permits otherwise prohibited by the
Guidelines, based on consideration of
the economics of anchorage and
navigation. Section 404(c) authorized the
Administrator of the Environmental
Protection Agency to prohibit or
withdraw the specification of a site,
upon a determination that use of the site
would have an unacceptable adverse
effect on municipal water supplies.
shellfish beds and fishery areas
(including spawning and breeding
areas), wildlife, or recreational areas.
Under section 404(b)(1), the
Guidelines are to be based on criteria
comparable to those in section 403(c) of
the Act. for the territorial seas.
contiguous zone, and oceans. Unlike
403(c), 404 applies to all waters of the
United States. Charaeteristics of waters
of the United States vary greatly, both
from region to region and within a
region. There is a wide range of size,
flow, substrate, water quality, and use.
In addition, the materials to be
discharged, the methods of discharge,
and the activities associated with the
discharge also vary widely. These and
other variations make it unrealistic at
this time to arrive at numerical criteria

. or standards for toxic or hazardous

substances to be appiied on &
nationwide basis. The susceptibility of
the aquatic ecosystem to degradation by
purely physical placement of dredged or
fill material further complicates the
problem of arriving at nationwide
standards. As a resull. the Guidelines
concentrate on specifying the toocls to be
used in evaluating and testing the
impact of dredged or fill material
discharges on waters of the United
States rather than on simply listing
numerical pass-fail points.

The first section 404(b)(1) Guidelines
were promulgated by the Administrator
in interim final form on September 5,
1975, after consultation with the Corps
of Engineers. Since promulgation of the
interim final Guidelines, the Act has
been substantially amended. The Clean
Water Act of 1977 established a
procedure for transferring certain
permitting authorities to the states,
exempted certain discharges from any
section 404 permit requirements, and
gave the Corps enforcement authority.
These amendements also increased the
importance of the section 404(b)(1)
Guidelines, since some of the
exemptions are based on alternative
ways of applying the Guidelines. These
changes, plus the experience of EPA and

the Cor;is in working with the interim
final Guidelines, have prompted a

- revision of the Guidelines. The proposed

revision attempted lo reorganize the
Guidelines. to make it clearer what had
to be considered in evaluating a
discharge and what weight should be
given to such considerations. The
proposed revision also tightened up the
requirements for the permitting
authority's documentation of the
application of the Guidelines.

ATter extensive consultation with the
Corps. the proposed revisions were put
out for public comment (44 FR 54222,
September 18, 1979). EPA has reviewed.

" and. after additional consultation with

the Corps, revised the proposal in light
of these comments. This preamble
addresses the significant comments
received. explains the changes made in
the regulation, and attempts to clear up
some misunderstandings which were
revealed by the comments. Response to
Significant Comments

Regulation Versus Guideline

A number of commenters objected to
the proposed Guidelines on the grounds
that they were too “regulatory.” These
commenters :gued that the term
“guidelines” which appears in section
404(b)(1) requires a document with less
binding effect than a regulation. EPA
disagrees. The Clean Water Act does
not use the word “guideline” to
distinguish advisory information from
regulatory requirements. Section
404(b)(2) clearly demonstrates that
Congress contemplated that discharges
could be “prohibited” by the Guidelines.
Section 403 (which is & model for the 404
(b)(1) Guidelines) also provides for
“guidelines” which are clearly
regulatory in nature. Consequently, we
have not changed the regulation to make
it simply advisory. Of course, as the
regulation itself makes clear. a certain
amount of flexibility is still intended.
For example, while the ultimate
conditions of compliance are
“regulatory”, the Guidelines allow some
room for judgment in determining what
must be done to arrive at a conclusion

" that those conditions have or have not

been met. See. for example, § 230.6 and
§ 230.80. and introductory sentence in
§ 230.10.

Statutory Scheme and How the
Guidelines Fit Into It

A number of commenters with
objections appeared confused about
EPA'’s role in the section 404 program.
Some wondered why EPA was issuing
Guidelines since EPA could stop an
unacceptable discharge under section
404(c). Others were uncertain how the
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Guidelines related o other section 404
regulations.

The Clean Water Act prohibits the
discharge of dredged or fill matenal
except in compliance with section 404.
Seclion 404 sets up a procedure for
issuing permits specifying discharge
sites. Certain discharges (e.g. emergency
repairs, certain farm and forest roads,
and other discharges identified in
sections 404(f) and (r)) are exempted
from the permit requirements. The
permitting authority (either the Corps of
Engineers or an approved State
program) approves discharges at
particular sites through application of
the section 404(b)(1) Guidelines, which
are the substantive criteria for dredged
and fill material discharges under the
Clean Water Act. The Corps also
conducts a Public Interest Review,
which ensures that the discharge will
comply with the applicable
requirements of other statutes and be in
the public interest. The Corps or the
State, as the case may be, must provide
an opportunity for a public hearing
before making its decision whether to
approve or deny. If the Corps concludes
that the discharge does not comply with
the Guidelines, it may still issue the
permit under 404(b)(2) if it concludes
that the economics of navigation and
anchorage warrant. Section 404(b)(2)
gives the Secretary a limited authority to
issue permits prohibited by the
Guidelines; it does not, as some
commenters suggested, require the
Guidelines to consider the economics of
navigation and anchorage. Conversely,
because of 404(b)(2), the fact that a
discharge of dredged material does not
comply with the Guidelines does not
mean that it can never be permitted. The
Act recognizes the concerns of ports in
section 404(b)(2). not 404(b)(1). Many
readers apparently misunderstood this
point.

EPA's role under section 404 is
several-fold. First, EPA has the
responsibility for developing the
404(b)(1) Guidelines in conjunction with
the Corps. Second, EPA reviews permit
applications and gives its comments (if
any) to the permitting authority. The
Corps may issue a permit even if EPA
comments adversely, after consultation
takes place. In the case of state
programs, the State director may not
issue a permit over EPA’s unresolved
objection. Third, EPA has the
responsibility for approving and
overseeing Stale 404 programs. In
addition, EPA has enforcement
responsibilities under section 309.
Finally, under either the Federal or State
program, the Administrator may also
prohibit the specification of a discharge

sile, or restrict its use, by following the
procedures set out in section 404(c), if he
determines that discharge would have
an unacceptable adverse effect on fish
and shellfish areas (including spawning
and breeding areas), municipal water
supplies, wildlife or recreation areas. He
may do so in advance of a planned
discharge or while a permit application
is heing evaluated or even, in unusual
circumstances, after issuance of a
permit, (See preamble to 40 CFR Part
231, 44 FR 58076, October 8, 1978.) If the
Administrator uses 404(c), he may block
the issuance of a permit by the Corps or
a State 404 program. Where the
Administrator has exercised his section
404(cj authority to prohibit, withhold, or
restrict the specification of a site for
disposal, his action may not be
overridden under section 404(b)(2). The
fact that EPA has 404(c) authority does
not lessen EPA's responsibility for
developing the 404(b}(1) Guidelines for
use by the permitting authority. Indeed,
if the Guidelines are properly applied.
EPA will rarely have to use its 404(c)
veto.

The Clean Water Act provides for

.. several uses of the Guidelines in

addition to the individual permit
application review process described
above. For example, the Corps or an
approved state may issue General
permits for a category of similar
activities where it determines, on the
basis of the 404(b)(1) Guidelines, that
the activities will cause only mimmal
adverse environmental effects both
individually and cumulatively (Section
404(e) and (g)(1)). In addition. some of
the exemptions from the permit
requirements involve application of the
Guidelines. Section 404(r) exempts
discharges associated with Federal
construction projects where, among
other things, there is an Environmental
Impact Statement which considers the
404(b)(1) Guidelines. Section 404(f)(1)(F)
exempts discharges covered by best
management practices (BMP's)
approved under section 208(b)(4)(B) and
(c), the approval of which is based in
part on consistency with the 404(b)(1)
Guidelines.

Several commenters asked for a
statement on the applicability of the
Guidelines to enforcement procedures.
Under sections 309, 404(h)(1)(G), and
404(s), EPA, approved States, and the
Corps all play a role in enforcing the
section 404 permit requirements.
Enforcement actions are appropriate
when someone is discharging dredged or
fill material without a required permit,
or violates the terms and conditions of a
permit. The Guidelines as such are
generally irrelevant to a determination

of either kind of violation, although they
may represent the basis for particular
permit conditions which are violated.
Under the Corps' procedural regulations,
the Corps may accept an application for
an after-the-fact permit, in lieu of
immediately commencing an
enforcement action. Such after-the-fact
permits may be issued only if they
comply with the 404(b)(1) Guidelines as
well as other requirements set out in the
Corps' regulations. Criteria and
procedures for exercising the various
enforcement options are outside the
scope of the section 404(b)(1)

Guidelines.

Some commenters suggested that we
either include spetific permit processing
procedures or that we cross-reference
regulations containing them. Such
procedures are described in 33 CFR Part
320-327 (Corps' procedures) and in 40
CFR Part 122-124 (minimum State
procedures). When specific State 404
programs are approved. their regulations
should also be consulted.

How Future Changes in the Testing
Provision Relate to Promulgation of This
Final Rule

The September 18, 1979, proposal
contained testing provisions which were
essentially the same as those in the
Interim Final regulations. The Preamble
to that proposal explained that it was
our intention to propose changes in the
testing provisions, but that a proposal
was not yet ready. Consequently, while
we have been revising the rest of the
Guidelines, we have also been working
on a proposal for reorganizing and
updating the testing provisions. Now
that we have finalized the rest of the
Guidelines, two options are available to
us. First, we could delay issuing any
final revisions to our 1979 proposal until
we could propose a revised lesting
package, consider comments on it. and
finalize the testing provisions. We could
then put together the Guidelines and the
revised testing section in one final
regulation. The 1975 interim final
Cuidelines would apply in their entirety
until then. Second, we could publish the
final Guidelines (with the 1975 testing
provisions) and simultaneously propose
changes to the testing provision. It is our
present belief that proposed changes to
the testing provision would not affect
the rest of the Guidelines. but the public
would be allowed io comment on any
inconsistencies it saw between the rest
of the Guidelines and the testing
proposal. Then, when the comments to
the testing proposal had been
considered, we would issue a new final
regulation incorporating both the
previously promulgated final Guidelines
and the final revised testing provision.
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We have selected the second option
because this approach ensures that
needed improvements to the Guidelines
are made effective at the earliest
possible date, it gives the public ample
opportunity to comment on the revised
testing section, and it maintains the 19875
testing requirements in effect during the
interim which would be the case in any
event.

Guideline Organization

Many readers objected to the length
and complexity of the Guidelines. We
have substantially reorganized the
regulation to eliminate duplicative
material and to provide a more logical
sequence. These changes should make it
easier for applicants to understand the
criteria and for State and Corps permit
evaluators and the Administrator to
apply the criteria. Throughout the
document, we have also made numerous
minor language changes to improve the
clarity of the regulations, often at the
suggestion of commenters.

Following general introductory
material and the actual compliance
requirements, the regulations are now
organized to more closely follow the
steps the permitting authority will take
in arriving at his ultimate decision on
compliance with the Guidelines.

By reorganizing the Guidelines in this
fashion, we were also able to identify
and eliminate duplicative material. For
example, the proposed Guidelines listed
ways to minimize impacts in many
separate sections. Since there was
substantial overlap in the specific
methods suggested in those sections, we
consolidated them into new Subpart H.
Other individual sections have been
made more concise. In addition, we
have decreased the number of
comments, moving them to the Preamble
or making them part of the Regulation,
as appropriate.

General Permits

When issued after proper
consideration of the Guidelines, General
permits are a useful tool in protecting
the environment with a minimum of red
tape and delay. We expect that their use
will expand in the future.

Some commenters were confused
about how General permits work. A
General permit will be issued only after
the permitting authority has applied the
Guidelines to the class of discharges to’
be covered by the permit. Therefore,
there is no need to repeat the process at
the time a particular discharge covered
by the permit takes place. Of course,
under both the Corps' regulations and
EPA's regulations for State programs,
the permitting authority may suspend
General permits or require individual

permits where environmental concerns
make it appropriate. For exampie,
cumulative impacts may turn out to be
more serious than predicted. This
regulation is not intended to establish
the procedures for issuance of General
permits. That is the responsibility of the
permitting authority in accordance with
the requirements of section 404.

Burden of Proof

A number of commenters objected to
the presumption in the regulations in
general, and in proposed § 230.1(c) in
particular, that dredged or fill material
should not be discharged unless it is
demonstrated that the planned
discharge meets the Guidelines. These
commenters thought that it was unfair
and inconsistent with section 404(c) of
the Act.

We disagree with these objections,
and have retained the presumption
against discharge and the existing .
burden of proof. However, the section
has been rewritten for clarity.

The Clean Water Act itself declares a
national goal to be the elimination of the
discharge of pollutants into the
navigable waters (section 101(a)(1)).
This goal is implemented by section 301,
which states that such discharges are
unlawful except in compliance with,
inter alia, section 404. Section 404 in
turn authorizes the permitting authority
to allow discharges of dredged or fill
material if they comply with the
404(b)(1) Guidelines. The statutory
scheme makes it clear that discharges
shall not take place until they have been
found acceptable. Of course, this finding
may be made through the General
permit process and the statutory
exemptions as well as through
individual permits.

The commenters who argued that
section 404(c) shifts the usual burden to
the EPA Administrator misunderstood
the relationship beiween section 404(c)
and the permitting process. The
Administrator's authority to prohibit or
restrict a sile under section 404(c)
operates independently of the Secretary
of the Army's permitting authority in
404(a). The Administrator may use
404(c) whether or not a permit
application is pending. Conversely, the
Secretary may deny a permit on the
basis of the Guidelines, whether or not
EPA initiates a 404{c) proceeding. If the
Administrator uses his 404(c) “veto,"”
then he does have the burden to justify
his action, but that burden does not
come into play until he begins a 404(c)
proceeding {See 40 CFR Part 231).

Toxic Pollutants

Many commenters objected
strenuously to the presumptions in the

Guidelines that toxic pollutanis on the
section 307(a)(1) list are present in the
aquatic environment unless
demonstrated not to be, and that such
pollutants are biologically available
unless demdnstrated otherwise. These
commenters argaed that rebutting these
presumptions could involve individual
testing for dozens of substances every
time a discharge is proposed, imposing
an onerous task. \

The proposed regulation attempted to
avoid unnecessary testing by providing
that when the § 230.22(b) “reason to
believe" process indicated that toxics
were not present in the discharge
material, no testing was required. On
the other hand, contaminants other than
toxics required testing if that same
“reason to believe™ process indicated
they might be present in the discharge
material. This is in fact a distinction
without a difference. In practical
application, toxic and non-toxic
contaminants are treated the same; if
either may be there, tests are performed
to get the information for the
determinations; if it is believed they are
nolt present, no testing is done. Because
the additional presumption for toxics
did not actually serve a purpose, and
because it was a pocsible source of
confusion, we have eliminated it, and
now treat “toxics” and other -
contaminants alike, under the “reason to
believe test” (§ 230.60). We have
provided in § 230.3 a definition of
*“contaminants” which encompasses the
307(a)(1) toxies.

Water Dependency .

One of the provisions in the proposed
Guidelines which received the most
objections was the so-called “water
dependency test” in the proposed
§ 230.10(e). This provision imposed an
additional requirement on fills in
wetlands associated with non-water
dependent activities, namely a showing
that the activity was “necessary.” Many
environmentalists objected to what they
saw as a substantial weakening of the
1975 version of the water dependency
test. Industry and development-oriented

‘groups. on the other hand, objected to
. the “necessary" requirement because it

was too subjective, and to the provision
as a whole to the extent that it seemed
designed to block discharges in
wetlands automatically.

We have reviewed the water
dependency test. its original purpose,
and its relationship to the rest of the
Guideiines in light of these comments.
The original purpose. which many
commenters commended, was lo
recognize the special values of wetlands
and to avoid their unnecessary
destruction, particularly when
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practicable alternatives were available
in non-aquatic areas to achieve the
basic purposes of the proposal. We still
support this goal, but we have changed
the water-dependency test to better
achieve it.

First, we agree with the comments
from both sides that the “necessary” test
imposed by the 1878 proposal is not
likely to be workable in practice, and
may spawn more disputes than it settles.
However, if the “necessary" test is
simply deleted. section 230.10(e) does
not provide any special recognition of or
protection for wetlands. and thus
defeats its purpose. Furthermore, even if
the “necessary” test were retained, the
provision applies only to discharges of
fill material, not discharges of dredged
material, a distinction which lessens the
effectiveness of the provision. Thus, we
have decided, in accordance with the
comments, that the proposal is
unsatisfactory.

We have therefore decided to focus
on, round out, and strengthen the
approach of the so-called “water
dependency” provision of the 1875
regulation. We have rejected the
suggestion that we simply go back to the
1875 language, in part because it would
not mesh easily with the revised general
provisions of the Guidelines. Instead,
our revised "water dependency”
provision creates a presumption that
there are practicable alternatives to
“non-water dependent” discharges
proposed for special aquatic sites. “Non-
water dependent” discharges are those
associated with activitias which do not
require access or proximity to or siting
within the special aquatic site to fulfill
their basic purpose. An example is a fill
to create a restaurant site, since
restaurants do not need to be in
wetlands to fulfill their basic purpose of
feeding people. In the case of such
activities, it is reasonatle to assume
there will generally be a practicable site
available upland or in a less vulnerable
part of the aquatic ecosystem. The mere
fact that an alternative may cost
somewhat more does not necessarily
mean it is not practicable (see
§ 230.10(a)(2) and discussion below).
Because the applicant may rebut the
presumption through a clear showing in
a given case, no unreasonable hardship
should be worked. At the same time,
this presumption should have the effect
of forcing a hard look at the feasibility
of using environmentally preferable
sites. This presumption responds to the
overwhelming number of commenters
who urged us to retain a water
dependency test to discourage
avoidable discharges in wetlands.

In addition, the 1875 provision
effectively created a special,
irrebuttable presumption that
allernatives to wetlands were always
less damaging to the aquatic ecosystem.
Because our experience and the .
comments indicate that this is not
always the case, and because there
could be substantial impacts on other
elements of the environment and only
minor impacts on wetlands, we have
chosen instead to impose an explicit. but
rebuttable, presumption that
alternatives to discharges in special
aquatic sites are less damaging to the
aquatic ecosystem and are
environmentally preferable. Of course,
the general requirement that impacts on
the aquatic ecosystem not be
unacceptable also applies. The
legislative history of the Clean Water
Act, Executive Order 11880, and a large
body of scientific information support
this presumption.

Apart from the fact that it may be .
rebutted, this second presumption
reincorporates the key elements of the
1875 provision. Moreover, it strengthens
it because the recognition of the special
environmental role of wetlands now
applies to all discharges in special
equatic sites, whether of dredged or fill
material, and whether or not water
dependent. At the same time, this
presumption, like the first one described
above, retains sufficient flexibility to
reflect the circumstances of unusual
cases.

Consistent with the general burden of

proof under these Guidelines, where an -

applicant proposes to discharge in a
special aquatic site it is his
responsibility to persuade the permitting
authority that both of these
presumptions have clearly been rebutted
in order to pass the alternatives portion
of these Guidelines.

Therefore, we believe that the new
§ 230.10(a)(3), which replaces proposed
230.10(e), will give special protection to
wetlands and other special aquatic sites
regardless of material discharged, allay
industry's concerns about the
“necessary” test. recognize the
possibility of impacts on air and upland
systems, and acknowledge the
variability among aquatic sites and
discharge activities.

Allernatives .

Some commenters objected at length
to the scope of alternatives which the
Guidelines require to be considered, and
to the requirement that a permit be
denied unless the least harmful such
alternative were selected. Others wrote
to urge us to retain these requirements.
In our judgment, a number of the
objections were based on a

misunderstanding of what the proposed
alternatives analysis required.
Therefore. we have decided to clarify
the regulation, but have not changed its
basic thrust.

Section 403(c) clearly requires that
alternatives be considered. and provides
the basic legal basis for our requirement.
While the statutory provision leaves the
Agency some discretion to decide how
alternatives are to be considered, we -
believe that the policies and goals of the
Act, as well as the other authorities
cited in the Preamble to the proposed
Guidelines, would be best served by the
approach we have taken.

First, we emphasize that the only
alternatives which must be considered
are practicable alternatives. What is
practicable depends on cost, technical,
and logistic factors. We have changed
the word “economic” to “cost”, Our
intent is to consider those alternatives
which are reasonable in terms of the
overall scope/cost of the proposed

‘project. The term economic might be

construed to include consideration of
the applicant's financial standing, or
investment. or market share, a
cumbersome inquiry which is not
necessarily material to the objectives of
the Guidelines. We consider it implicit
that, to be practicable, an alternative
must be capable of achieving the basic
purpose of the proposed activity.
Nonetheless, we have made this explicit
to allay widespread concern. Both
“internal” and “external” alternatives,
as described in the September 18, 1979
Preamble, must satisfy the practicable
test. In order for an “external”
alternative to be practicable, it must be
reasonably available or obtainable.
However, the mere fact of ownership or
lack thereof, does not necessarily
determine reasonable availability. Some -
readers were apparently confused by
the Preamble to the Proposed
Regulation, which referred to the fact
the National Environmental Policy Act
(NEPA) may require consideration of
courses of action beyond the authority
of the agency involved. We did not
mean to suggest that the Guidelines
were necessarily imposing such a
requirement on private individuals but,
rather, to suggest that what we were
requiring was well within the .
alternatives analyses required by NEPA.
Second, once these practicable
alternatives have been identified in this
fashion, the permitting authority should
consider whether any of them. including
land disposal options, are less
environmentally harmful than the
proposed discharge project Of course,
where there is no significant or easily
identifiable difference in impact, the
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alternative need not be considered to
have “less adverse” impact.

Several commenters questioned the
legal basis for requiring the permitting
authority to select the least damaging
alternative. (The use of the term “select”
may have been misleading. Strictly
speaking, the permitting authority does
not select anything; he denies the permit
if the guidelines requirements have not
been complied with.) As mentioned
above, the statute leaves to EPA's
discretion the exact implementation of
the alternative requirement in section
403 of the Act. In large part, the
approach taken by these regulations is
very similar to that taken by the recent
section 403(c) regulations (45 FR 85842,
October 3, 1980). There is one difference;
the Guidelines always prohibit
discharges where there is a practicable,
less damaging alternative, while the
section 403(c) regulations only apply this
prohibition in some cases. This
difference reflects the wide range of
water systems subject to 404 and the
extreme sensitivity of many of them to
physical destruction. These waters form
a priceless mosaic. Thus, if destruction
of an area of waters of the United States
may reasonably be avoided, it should be
avoided. Of course, where a category of
404 discharges is s0 minimal in its
effects that it has been placed under a
general permit, there is no need to
perform a case-by-case alternatives
analysis. This feature corresponds, in a
sense, to the category of discharges
under section 403 for which no
alternatives analysis is required."

Third, some commenters were
concerned that the alternative
consideration was unduly focused on
water quality, and that a better
alternative from a water quality
standpoint might be less desirable from,
say. an air quality point of view. This
concern overlooks the explicit provision
that the existence of an alternative
which is less damaging to the aquatic
ecosystem does not disqualify a
discharge if that alterrative has other
significant adverse environmental
consequences. This laut provision gives
the permitting authority an opportunity
to take into account evidence of damage
to other ecosystems in deciding whether
there is a "better” alternative.

Fourth, a number of commenters were
concerned that the Guidelines ensure
coordination with planning processes
under the Coastal Zone Management
Act, § 208 of the CWA, and other
programs. We agree that where an
adequate alternatives analysis has
already been developed. it would be
wasteful not to incorporate it into the
404 process. New § 230.10(a)(5) makes it

clear that where alternatives have been
reviewed under another process, the
permitting authority shall consider such
analysis. However, if the prior analysis
is not as complete as the alternatives
analysis required under the Guidelines,
he must supplement it as needed to
determine whether the proposed
discharge complies with the Guidelines.
Section 230.10(a)(4) recognizes that the
range of alternatives considered in
NEPA documents will be sufficient for
section 404 purposes. where the Corps is
the permitting authority. (However, a
greater level of detail may be needed in
particular cases to be adequate for the
404(b)(1) Guidelines analysis.) This
distinction between the Corps and State
permitling authorities is based on the
fact that it is the Corps’ policy, in
carrying out its own NEPA
responsibilities, to supplement ( or
require & supplement to) a lead agency's
environmental assessment or impact
statement where such document does
not contain sufficient information. State
permitting agencies, on the other hand,
are not subject to NEPA in this manner.
We have moved proposed
§ 230.10(a)(1) (iii), concerning “other
particular volumes and concentrations
of pollutants at other specific rates”,
from the list of alternatives in § 230.10 to
Subpart H, Minimizing Adverse Effects,
because il more properly belongs there.

Definitions (§ 230.3)

A number of the terms defingd in
§ 230.3 are also defined in the Corps'
regulations at 33 CFR 323.2, applicable
to the Corps’ regulatory program. The
Corps has recently proposed some
revisions to those regulations and
expects to receive comments on the
definitions. To ensure coordination of
these two sets of regulations, we have
decided to reserve the definitions of
“discharge of dredged material,”
“discharge of fill material,” “dredged
material,” and “fill material,” which
otherwise would have appeared at
§ 2303 (), (g). (), and (1).

Although the term “waters of the
United States” also appears in the
Corps’ regulations, we have retained a
definition here, in view of the
importance of this key jurisdictional
term and the numerous comments
received. The definition and the
comments are explained below.

Until new definitions are published,
directly or by reference to the Corps’
revised regulations, users of these
Guidelines should refer to the
definitions in 33 CFR 3232 (except in the
case of state 404 programs, to which the
definitions in 40 CFR § 122.3 apply.)

Waters of the United States: A
number of commenters objected to the

definition of "waters of the United
States” because it was allegedly outside
the scope of the Clean Water Act or of
the Constitution or because it was not
identical to the Corps’ definition. We
have retained the proposed definition
with a few minor changes for clarity for
several reasons. First. a number of
courts have held that this basic
definition of waters of the United States
reasonably implements section 502(7) of
the Clean Water Act, and that it is
constitutional (e.g.. United States v.

_Byrd. 609 F.2d 1204, 7th Cir. 1979: Leslie
Salt Company v. Froehlke, 578 F2d 742,
9th Cir. 1878). Second, we agree that it is
preferable to have a uniform definition
for waters of the United States, and for
all regulations and programs under the
CWA. We have decided to use the
wording in the recent Consolidated
Permit Regulations, 435 Fed. Reg. 33290,
May 19, 1980, as the standard.*

Some commenters suggested that the
reference in the definition to waters
from which fish are taken to be sold in
interstate commerce be expanded to
include areas where such fish spawn.
While we have not made this change
because we wish to maintain
consistency with the wording of the
Consolidated Permit regulations, we do
not intend to suggest that a spawning
area may not have significance for
commerce. The portion of the definition
at issue lists major examples, not a// the
ways which commerce may be involved.

Some reviewers questioned the
statement in proposed § 230.72(c) (now
§ 230.11(h)) that activities on fast land
created by a discharge of dredged or fill
material are considered to be in waters
of the United States for purposes of
these Guidelines. The proposed
language was misleading and we have
changed it to more accurately reflect our
intent. When a portion of the Waters of
the United States has been legally
converted to fast land by a discharge of
dredged or fill material, it does not
remain waters of the United States
subject to section 301(a). The discharge
may be legal because it was authorized
by a permit or because it was made
before there was a permuit requirement.
In the case of an illegal discharge, the
fast land may remain pubject to the
jurisdiction of the Act until the
government determines not to seek
restoration. However, in authorizing a

* The Consolidated Permit Regulations exclude
certain waste ireatment sysiems from waiers of the
United States. The exact terms of this exclusion are
undergoing technical revisions and are expected Lo
change shortly. For this reason. these Guidelines as
published do not contain the exclusion as onginally
worded in the Consolidated Permit Regulations.
When published. the corrected exclusion will apply
to the Guidelines as weil as the Consolidated Permit
Regulations. .
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discharge which will create fast lands,
the permitting authority should consider,
in addition to the direct effects of the fill
inself, the effects on the aquatic
environment of any reasonably
foreseeable activities to be conducted
on that fast land.

Section 230.54 (proposed 230.41) deals
with impacts on parks, national and
historical monuments, national ses
shores, wilderness areas, research sites,
and similar preserves. Some readers
were concerned that we intended the
Guidelines to apply to activities in such
preserves whether or not the activities
took place in waters of the United
States. We intended, and we think the
context makes it clear, that the
Guidelines apply only to the
specification of discharge sites in the
waters of the United States, as defined
in § 230.3. We have included this section
because the fact that a water of the
United States may be located in one of
these preserves is significant in
evaluating the impacts of a discharge
into that water.

Wetlands: Many wetlands are waters
of the United States under the Clean
Water Act. Wetlands are also the
subject of Federal Executive Order No.
11890, and various Federal and State
laws and regulations. A number of these
other programs and laws have
developed slightly different wetlands
definitions, in part to accommodate or
emphasize specialized needs. Some of
these definitions include, not only
wetlands as these Guidelines define
them, but also mud flats and vegetated
and unvegetated shallows. Under the
Guidelines some of these other areas are
grouped with wetlands as “Special
Agquatic Sites” (Subpart E) and as such
their values are given special
recognition. (See discussion of Water
Dependency above.) We agree with the
comment that the National Inventory of
Wetlands prepared by the U.S. Fish and
Wildlife Service, while not necessarily
exactly coinciding with the scope of
waters of the United States under the
Clean Water Act or wetlands under
these regulations, may help avoid
construction in wetlands, and be a
useful long-term planning tool

Various commenters objected to the
definition of wetlands in the Guidelines
as too broad or too vague. This
proposed definition has been upheld by
the courts as reasonable and consistent
with the Clean Water Act, and is being
relained in the final regulation.
However. we do agree that 1 egetative
guides and other background material -
may be helpful in applying the definition
in the field. EP\ and the Corps are
pledged to work on joint research to aid

in jurisdictional determinations. As we
develop such materials, we will make
them available to the public. . _

Other commenters suggested that we
expand the list of examples in the
second sentence of the wetland
definition. While their suggested
additions could legally be added. we
have not done so. The list is one of
examples only, and does not serve as a
limitation on the basic definition. We
are reluctant to start expanding the list,
since there are many kinds of wetlands
which could be included, and the list
could become very unwieldy.

In addition, we wish to avoid the
confusion which could result from listing
as examples, not only areas which
generally fit the wetland definitions. but
also areas which may or not meet the
definition depending on the particular
circumstances of a given site. In sum, if
an area meets the definition, it is a )
wetland for purposes of the Clean Water
Act, whether or not it falls into one of
the listed examples. Of course, more
often than not, it will be one of the listed
examples.

A few commenters cited alleged
inconsistencies between the definition
of wetlands in § 230.3 and § 230.42.
While we see no inconsistency, we have
shortened the latter section as part of
our effort to eliminate unnecessary
comments. e

Unvegetated Shallows: One of the
special aquatic areas listed in the
proposal was “unvegetated shallows”
(§ 230.44). Since special aquatic areas
are subject to the presumptions in
§ 230.10(a)(3). it is important that they
be clearly defined so that the permitting
authority may readily know when to
apply the presumptions. We were
unable to develop, at this time, a
definition for unvegetated shallows
which was both easy to apply and not
too inclusive or exclusive. Therefore, we

“have decided the wiser course is to
delete unvegetated shallows from the
special aquatic area classification. Of
course, as waters of the United States,
they are still subject to the rest of the
Guidelines. ’

“Fill Material": We are temporarily
reserving § 230.3(1). Both the proposed
Guidelines and the proposed
Consolidated Permit Regulations
defined fill material as material
discharged for the primary purpose of
replacing an aquatic area with dryland
or of changing the bottom elevation of a
water body, reserving to the NPDES
program discharges with the same effect
which are primarily for the purpose of
disposing of waste. Both proposals
solicited comments on this distinction.
referred to as the primary purpose test.
On May 19. 1980. acting under a court-

imposed deadline, EPA issued final
Consolidated Permit Regulations while
the 404(b)(1) Guidelines rulemaking was

-atill pending. These Consolidated Permit

Regulations contained a new definition
of fill material which eliminated the
primary purpose test and included as fill
material all pollutants which have the
effect of fill. that is, which replace part
of the waters of the United States with
dryland or which change the bottom
elevation of a water body for any
purpose. This new definition is similar
to the one used before 1977,

During the section 404(b)(1)
rulemaking, the Corps has raised certain
questions about the implementation of
such a definition. Because of the
importance of making the Final
Guidelines available without further
delay, and because of our desire to
cooperate with the Corps in resolving
their concerns about fill material, we
have decided to temporarily reserve
§ 230.3(1) pending further discussion.
This action does not affect the
effectiveness of the Consolidated Permit
Regulations. Consequently, there is a
discrepency between those regulations
and the Corps' regulations, which still
contain the old definition.

Therefore, to avoid any uncertainty
from this situation, EPA wishes to make
clear its enforcement palicy for
unpermitied discharges of solid waste.
EPA has authority under section 309 of
the CWA to issue administrative orders
against violations of section 301.
Unpermitted discharges of solid waste
into waters of the United States violate
section 301.

Under the present circumstances, EPA
plans to issue solid waste administrative
orders with two basic elements. First,
the orders will require the violator to
apply to the Carps of Engineers for a
section 404 permit within a specified
period of time. (The Corps has agreed to
accept these applications and to hold
them until it resolves its position on the
definition of fill material)

Second., the order will constrain
further discharges by the wiolator. In
extreme cases, an order may require
that discharges cease immediately.
However, because we recognize that
there will be a lapse of time before
decisions are made on this kind of
permit application. these arders may
expressly allow unpermitted discharges
to continue subject to spedific conditions
set forth by EPA in the erder. These
conditions will be designed to avoid
further environmental damage.

Of course, these orders will not
influence the ultimate issuance or non-
issuance of a permit or determine the
conditions that may be specified in such
a permit. Nor will such orders limit the
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Administrator's authority under section
309(b) or the right of a citizen to bring
suit against a violator under section 505
of the CWA.

Permitting Authority: We have used
the new term “permitting authority,"
instead of "District Engineer,”
throughout these regulations, in
recognition of the fact that under the
1977 amendments approved States may
also issue permits.

Coastal Zone Management Plans

Several commenters were concerned
about the relationship between section
404 and approved Coastal Zone
Management (CZM) plans. Some
expressed concern that the Guidelines

~ might authorize a discharge prohibited
by a CZM plan: others objected to the
fact that the Guidelines might prohibit a
discharge which was consistent with a
CZM plan.

Under section 307(b) of the CZM Act.
no Federal permits may be issued until
the applicant furnishes a certification
that the discharge is consistent with an
approved CZM plan, if there is one, and
the State concurs in the certification or
waives review. Section 325.2(b)(2) of the
Corps' regulation, which applies to all
Federal 404 permits, implements this
requirement for section 404. Because the
Corps’ regulations adequately address
the CZM consistency requirement, we
have not duplicated § 325.2(b)(2) in the
Guidelines. Where a State issues State
404 permits, it may of course require
consistency with its CZM plan under
State law.

The second concern, that the 404 .
Guidelines might be stricter than a CZM
plan, points out a possible problem with
CZM plans, not with the Guidelines.
Under 307(f) of CZMA, all CZM plans
must provide for compliance with
applicable requirements of the Clean
Water Act. The Guidelines are one such
requirement. Of course, to the extent
that a CZM plan is geners] and area-
wide, it may be impossible to include in
its development the same project-
specific consideration of impacts and
alternatives required under the
Guidelines. Nonetheless, it cannot
authorize or mandate a discharge of
dredged or fill material which fails to
comply with the requirements of these

-Guidelines. Often CZM plans contain a
requirement that all activities conducted
under it meet the permit requirements of
the Clean Water Act. In such a case,
there could of course be no conflict
between the CZM plan and the
requirements of the Guidelines.

We agree with commenters who urge
that delay and duplication of effort be
avoided by consolidating alternatives
studies required under different statutes,

including the Coastal Zone Management
Act. However, since some planning
processes do not deal with specific
projects, their consideration of .
alternatives may not be sufficient for the
Guidelines. Where another alternative
analysis is less complete than that
contemplated under section 404, it may
not be used to weaken the requirements
of the Guidelines.

Advanced Identification of Dredged or
Fill Material Disposal Sites

A large number of commenters
objected to the way proposed § 230.70,
new Subpart [, had been changed from
the 1975 regulations. A few objected to
the section itself. Most of the comments
also revealed & misunderstanding about
the significance of identifying an area.
First, the fact that an area has been
identified as unsuitable for a potential
discharge site does not mean that
someone cannot apply for and obtain a
permit to discharge there as long as the
Guidelines and other applicable
requirements are satisified.* Conversely,
the fact that an area has been identified
as a potential site does not mean that a
permit is unnecessary or that one will
automatically be forthcoming. The intent
of this section was to aid applicants by
giving advance notice that they would
have a relatively easy or difficult time
qualifying for a permit to use particular
areas. Such advance notice should
facilitate applicant planning and shorten
permit processing time,

Most of the objectors focused on
EPA's "abandonment” of its "authority™
to identify sites. While that "authority™
is perhaps less “authoritative” than the
commenters suggested (see above), we
agree that there is no reason to decrease
EPA's role in the process. Therefore, we
have changed new § 230.80(a) to read:

“Consistent with these Guidelines, EPA
and the permitting authority on their own
initiative or at the request of any other party,
and after consultation with any affected State
that is not the permitting authority, may
identify sites which will be considered as:"

We have also deleted proposed
§ 230.70(a)(3). because it did not seem to
accomplish much. Consideration of the
point at which cumulative and
secondary impacts become
unacceptable and warrant emergency
action will generally be more
appropriate in a8 permit-by-permit
context. Once that point has been so
determined. of course, the area can be
identified as "unsuitable” under the new

§ 230.80(a)(2).

* EPA may [oreclose the use of a site by
exercising its authority under section 404ic). The
advance identification referred 10 in this section is
not a 404(c) prohibi

Executive Order 12044

A number of commenters took the
position that Executive Order 12044
requires EPA to prepare a “regulatory
analysis" in connection with these
regulations. EPA disagrees. These
regulations are not, strictly speaking.
new regulations, They do not impose
new standards or requirements, but
rather substantially clarify and

‘reorganize the existing interim final

regulations

Under EPA’s criteria implementing N
Executive Order 12044, EPA will prepare
a Regulatory Analysis for any regulation
which imposes additional annual costs
totalling $100 million or which will result
in a total additional cost of production
of any major product or service which
exceeds 5% of its selling price. While
many commenters, particularly
members of the American Association
of Port Authorities (AAPA), requested a
regulatory analysis and claimed that the
regulations were too burdensome. none
of them explained how that burden was
an additional one attributable to this
revision. A close comparison of the new
regulation and the explicit and implicit
requirements in the interim final
Guidelines reveals that there has been
very little real change in the criteria by
which discharges are to be judged or in
the tests that must be conducted:
therefore, we stand by our original
determination that a regulatory analysis
is not required.

Perhaps the most significant area in
which the regulations are more explicit
and arguably stricter is in the
consideration of alternatives. However,
even the 1975 regulations required the
permitting authority to consider “the
availability of alternate sites and
methods of disposal that are less
damaging to the environment,” and to
avoid activities which would have
significant adverse effects. We do not
think that the revised Guidelines’ more
explicit direction to avoid adverse
effects that could be prevented through
selection of a clearly less damaging site
or method is a change imposing a
substantial new burden on the regulated
public.

Because the revised regulalions are
more explicit than the interim final
regulations in some respects, it is
possible that permit reviewers will do a
more thorough job evaluating proposed
discharges. This may result in somewhat
more carefully drawn permit conditions.
However, even if, for purposes of
argument, the possible cost of complying
with these conditions is considered an
odditional cost, there is no reason to
believe that it alone will be anywhere
near $100 million annually.
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We also believe thal it is appropriate
to recognize the regulatory benefits from
these more carefully drafted.final
regulations. Because they are much
clearer about what should be considered
and documenied. we expect.there will
be fewer delays in reviewing permits.
and that initial decisions to issue
permits are less likely to be appealed to
higher authority. These benefits are
expected to offset any potential cost
increase.

Some commenters suggested that
documentation requirements would
generate an additional cost of
operations. The Corps' procedural
regulations at 33 CFR 325.8 and 325.11
already require extensive
documentation for individual permits
being denied or being referred to higher
authority for resolution of a conflict
between agencies.

Economic Factors

A number of commenters asked EPA
to include consideration of economic
factors in the Guidelines. We believe
that the regulation already recognizes
economic factors to the extent
contemplated by the statute. First, the
Guidelines explicitly include the concept
of “practicability” in connection with
both alternatives and steps to minimize
impacts. If an alleged alternative is
unreasonably expensive to the
applicant, the alternative is not
“practicable.” In addition. the
Guidelines also consider economics
indirectly in that they are structured to
evoid the expense of unnecessary
testing through the “reason-to-believe-
test.” Second. the statute expressly
provides that the economics of
anchorage and navigation may be
considered. but only after application of
the section 404(b)(1) Guidelines. (See
section 404(b)(2).)

Borrow Sites

A number of highway departments
objected because they felt the
Guidelines would require them to
identify specific borrow sites at the time
of application, which would disrupt their
normal contracting process and increase
cost. These objections were based on a
misunderstanding of the Guideline's
requirements. Under those Guidelines,
the actual borrow sites need not be
identified, if the application and the
permit specify that the discharge
material must come from clean upland
sites which are removed from sources of
contamination and otherwise satisfy the
reason-to-believe test. A condition that
the material come from such a site
would enable the permitting authority to
make his determinations and find
compliance with the conditions of

§ 230.10, without requiring highway
departments to specify in advance the
specific borrow sites to be used.

Consultation With Fish and Wildlife
Agencies

One commenter wanted us to put in a
statement that the Fish and Wildlife
Coordination Act requires consultation
with fish and wildlife agencies. We have
not added new language because (1) the
Fish and Wildlife Act only applies to
Federal permitting agencies and not to
State permitting agencies, and (2) the
Corps’ regulations already provide for
such consultation by the only Federal
404 permitting agency. However, we
agree with the commenter that Federal
and State fish and wildlife agencies may
often provide valuable assistance in
evaluating the impacts of discharges of
dredged or fill material.

The Importance of Appropriate
Documentation

Specific documentation is important
to ensure an understanding of the basis
for each decision to allow, condition, or
prohibit a discharge through application
of the Guidelines. Documentation of
information is required for: (1) facts and
data gathered in the evaluation and
testing of the extraction site, the
material to be discharged, and the
disposal site; (2) factual determinations
regarding changes that can be expected
at the disposal site if the discharge is
made as proposed: and (3) findings
regarding compliance with § 230.10
conditions. This documentation provides
a record of actions taken that can be
evaluated for adequacy and accuracy
and ensures consideration of all
important impacts in the evaluation of a
proposed discharge of dredged or fill
material.

The specific information documented
under (1) and (2) above in any given
case depends on the level of
investigation necessary to provide for a
reasonable understanding of the impact
on the aquatic ecosystems. We
anticipate that a number of individual
and most General permit applications
will be for routine, minor activities with
little potential for significant adverse
envircnmental impacts. In such cases,
the permitting authority will not have to
reguire extensive testing or analysis to
make his findings of compliance. The
level of documentation should reflect
the significance and complexity of the
proposed discharge activity.

Factual Determinations

Proposed section 230.20, “Factual
Determinations” (now § 230.11) has
been significantly reorganized in
response to comments, First, we have

" changed (e) to reflect our elimination of

the artificial distinction between the
section 307(a)(1) toxics and other
contaminants. Second, we have
eliminated proposed (f) (Biological
Availability), since the necessary
information will be provided by (d) and
new (e). Proposed (f) was intended to
reflect the presumption that toxics were
present and biologically available. We
have modified proposed (g), now (f), to
focus on the size of the disposal site and
the size and shape of the mixing zone.
The specific requirement to document
the site has been deleted: where such
information is relevant, it will
automatically be considered in making
the other determinations. We have also
deleted proposed (h) (Special
Determinations) since it did not provide
any useful information which would not
already be considered in making the
other factual determinations.

Finally, in response to many
comments, we have moved the
provisions on cumulative and secondary
impact to the Factual Determination
section to give them further emphasis.
We agree that such impacts are an
important consideration in evaluating
the acceptability of a discharge site.

Water Quality Standards

One commenter was concerned that
the reference § 230.10(b) to water
quality standards and criteria

“approved or promulgated under section
303" might encourage permit suthorities
to ignore other water quality
requirements, Under section 303, all
State water guality standards are to be
submitted to EPA for approval. If the
submitted standards are incomplete or
insufficiently stringent, EPA may

- promulgate standards to replace or

supplant the State standards.
Disapproved standards remain in effect
until replaced. Therefore, to refer to
“EPA approved or promulgated
standards” is 1o ignore those State
standards which have been neither
approved nor replaced. We have
therefore changed the wording of this
requirement as follows: “* * * any
applicable State water quality
standard." We have also dropped the
reference to “criteria", to be consistent
with the Agency’s general position that
water quality eriteria are not regulatory.

Other Requirements for Discharge .

Section 230.10(c) provides that
discharges are not permitted if they will
have “significantly” adverse effects on
various aquatic resources. In this
context, “significant” and “significantly”
meean more than “trivial”, that is.
eignificant in a eonceptual rather than a
statistical sense. Not all effects which
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are statistically significant in the _
laboratory are significantly adverse in
the field.

Section 320.10(d) uses the term
“minimize” to indicate that all
reasonable reduction in impacts be
obtained. As indicated by the
“appropriate and practicable” provision,
steps which would be unreasonably
costly or would be infeasible or which
would accomplish only inconsequential
reductions in impactneed not be taken.

Habitat Development and Restoration of
Water Bodies

Habitat development and restoration
involve changes in open water and
wetlands that minimize adverse effects
of proposed changes or that neutralize
or reverse the effects of past changes on
the ecosystem. Development may
produce a new or modified ecological
state by displacement of some or all of
the existing environmental
characteristics. Restoration has the
potential to return degraded
environments to their former ecological
state.

Habitat development and restoration
can contribute to the maintenance and
enhancement of a viable aquatic
ecosystem at the discharge site. From an
environmental point of view, a project
involving the discharge of dredged and
fill material should be designed and
managed to emulate a natural
ecosystem. Research, demonstration
projects, and full scale implementation
have been done in many categories of
development and restoration. The U.S.
Fish and Wildlife Service has programs
to develop and restore habitat. The U.S.
Army Engineer Waterways Experiment
Station has published guidelines for
using dredged material to develop
wetland habitat, for establishing marsh
vegetation. and for building islands that
attract colonies of nesting birds. The
EPA has a Clean Lakes program which
supplies funds to States and localities to
enhance or restore degraded lakes. This
may involve dredging nutrient-laden
sediments from a lake and ensuring that
nutrient inflows to the lake are
controlled. Restoration and habitat

development techniques can be used to _

minimize adverse impacts and
compensate for destroyed habitat.
Restoration and habitat development
may also provide secondary benefits
such as improved opportunities for
outdoor recreation and positive use for
dredged materials.

The development and restoration of
viable habitats in water bodies requires
planning and construction practices that
integrate the new or improved habitat
into the existing environment. Planning
requires a model or standard, the

achievement of which is attempted by
manipulating design and implementation
of the activity. This model or standard
should be based on characteristics of &
natural ecosystem in the vicinity ofa -

. proposed activity. Such use of & natural

ecosystem ensures that the developed or
restored area, once established, will be
nourished and maintained physically,
chemically and biologically by natural
processes. Some examples of natural
ecosystems include, but are not limited
to, the following: salt marsh, cattail
marsh, turtle grass bed, small island, etc.

Habitat development and restoration,
by definition, should have
environmental enhancement and
maintenance as their initial purpose.
Human uses may benefit but they are
not the primary purpose. Where such
projects are not founded on the _
objectives of maintaining ecosystem
function and integrity, some values may
be favored at the expense of others. The
ecosystem affected must be considered
in order to achieve the desired result of
development and restoration. In the
final analysis, selection of the
ecosystem to be emulated is of critical
importance and a loss of value can
occur if the wrong model or an
incomplete model is selected. Of equal
importance is the pl and
management of habitat development
and restoration on a case-by-case basis,

Specific measures to minimize
impacts on the aquatic ecosystem by
enhancement and restoration projects
include but are not limited to:

(1) Selecting the nearest similar
natural ecosystem as the model in the
implementation of the activity.

Obviously degraded or significantly
less productive habitats may be
considered prime candidates for habitat
restoration. One viable habitat,
bhowever: should not be sacrificed in an
attempt to create another, i.e., a
productive vegetated shallow water
area should not be destroyed in an
attempt to create a wetland in its place.

(2) Using development and restoration
techniques that have been demonstrated
to be effective in circumstances similar
to those under consideration wherever
possible.

(3) Where development and

. restoration techniques proposed for use

have not yet advanced to the pilot
demonstration or implementation stage.
initiate their use on a small scale to
allow corrective action if unanticipated
adverse impacts occur.

(4) Where Federal funds are spent to
clean up waters of the U.S. through
dredging,. scientifically defensible levels
of pollutant concentration in the return
discharge should be agreed upon with
the funding authority in addition to any

applicable water quality standards in
order to maintain the desired improved
water quality. _

(5) When a significant ecological
change in the aquatic environment is
proposed by the discharge of dredged or
fill material, the permitting authority
should consider the ecosystem that will
be lost as well as the environmental
benefits of the new sysfem.

Dated: December 12, 1980,
Douglas M. Costle,
Administrator, Environmental Protection
Agency.

Part 230 is revised to read as follows:

PART 230—SECTION 404(b)(1)
GUIDELINES FOR SPECIFICATION OR
DISPOSAL SITES FOR DREDGED OF
FILL MATERIAL

Subpart A—General

Sec.

230.1
230.2
230.3
2304
230.5

Purpose and policy.

Applicability.

Definitions.

Orgenization. .

General procedures to be followed.
2306 Adaptability.

230.7 General permits.

Subpart B—Compliance With the Guidelines

230.10 Restrictions on discharge.

230.11 Factual determinations.

230.12 Findings of compliance or non-
compliance with the restrictions on
discharge.

Subpart C—Potentisl impacts on Physical
and Chemical Characteristics of the
Aquatic Ecosystem

230.20 Substrate.

230.21 Suspended pariiculates/turbidity.

230.22 Woater. .

230.23 Current patierns and water
circulation.

230.24 Normal waier fluctuations.

230.25 Salinity gradients.

Subpart D—Potential impacts on Biological
Characteristics of the Aquatic Ecosystem

230.30 Threatened and endangered species.
23031 Fish, crustaceans, mollusks, and

other aquatic organisms in the food web.
230.32 Other wildlife.

Subpart E—Potential impacts on Special
Aquatic Sites

23040 Sanctuaries and refuges.

230.41 Wetlands.

230.42 Mud flats.

230.43 Vegetated shallows.

230.44 Coral reels.

230.45 Riffle and pool complexes.

Subpart F—Potential Effects on Human Use
Characteristics

230.50 Municipal and private water
supplies.

230.51 Recreational and commercial
fisheries.

230.52 Waler-related recreation.

230.53 Aesthetics.
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AcTion: Rule. establishes a permit program, 300 of the Clean Alr Act to comment on

SUMMARY: These regulations establish
the procedures to be used when EPA is
considering the use of Section 404(c) of
the Clean Water Act to prevent the
discharge of dredged or fill material into
a defined area in the walters of the
United States. Under section 404 of that
Act, permits are issued by the Corps of
Engineers for the disposal of dredged or
fill material at specified sites in the
waters of the United States.

Section 404(c) gives the Administrator
authority to prohibit or withdraw the
specification of a site as a disposal site
or to deny or restrict use of a disposal
site. In effect. section 404(c) authority
may be exercised before a permit is
applied for, while an application is
pending, or after a permit has been
issued. In each case, the Administrator
may prevent any defined area in waters
of the United States from being specified
as a disposal site, or may simply prevent
the discharge of any specific dredge or
fill material into a specified area.In
either case, the Administrator must
determine, after notice and opportunity
for public hearing, that the discharge of
material will have an unacceptable
adverse effect on municipal water
supplies, shellfish beds and fishery
areas (including spawning and breeding
grounds), wildlife or recreational areas.
EFFECTIVE DATE: October 8, 1879,

ADDRESS: Comments submitied on these
regulations may be inspecied at the
Public Information Reference Unit, EPA
Headquarters, Room 2822, Waterside
Mall, 401 M Street, SW., Washington,
D.C. 20460, between 8 a.m. and 4 p.m. on
business days.

FOR FURTHER INFORMATION CONTACT:
David G. Davis, Chiel, 404 Section,
Criteria and Standards Division (WH-
585), Environmental Protection Agency,
401 M Stroet, SW., Washington, D.C.
20460, te:-phone—202-472-3400.
SUPPLEMENTARY INFORMATION:

Section 404(c) of the Clean Water Act
(CWA), 33 US.C. § 1344(c), was initially
enacted in the Federal Water Pollution
Control Act Amendments of 1872, Pub.
L. 92-500, 88 Stat. 818. These are the first
regulations implementing section 404(c)

administered by the Secretary of the
Army, acting through the Chief of
Engineers of the U.S. Army Corps of
Engineers, to regulate the discharge of
dredged or fill material. Under that
program, permits are issued for the
disposal of dredged or fill material at
specified sites in the waters of the
Uniled States. Under section 404(g)
states may receive approval from the
Administrator to administer permit
programs for sites in certain waters of
the United States in lieu of the program
administered by the Corps of Engineers.
Applications for section 404 permits are
evaluated by the Corps and by states
using guidelines devleoped by the
Administrator under section 404(b).
These guidelines are contained in 40
CFR Part 230. The Chief of Engineers
may issue a permit that is inconsistent
with those guidelines only if the
economic impact of the site on
navigation and anchorage warrants it.
Section 404(c) gives the Administrator
authority to prohibit or withdraw the
specification of a site as a disposal site
or to deny or restrict use of a disposal
site. In effect, section 404(c) authority
may be exercised before a permit is
applied for, while an application is
pending, or after a permit has been
issued. in each case, the Administrator
may prevent any defined area in waters
of the United States from being specified
as a disposal site, or may simply prevent
the discharge of any specific dredge or
fill material into a specified area. In
either case, the Administrator must
determine, after notice and opportunity
for public hearing, that the discharge of
material will have an unacceptable
adverse effect on municipal water
supplies, shellfish beds and fishery
areas (including spawning and breeding
grounds), wildlife or recreational areas.
The Administrator may also use section
404(c) where the site in question is
covered by a state 404 permit program.
The Administrator's section 404(c)
authority should not be confused with
his right to comment on and object to
permit applications. Under the Corps’
regulations {33 CFR 323.5 and 325.3),
EPA has an opportunity to comment on

environmental impact statements
prepared for section 404 projects and to
refer such projects to the Council on
Environmental Quality when he finds
them to be environmentally

- unsatisfactory.

Comments, objecticns to Corps
permits. and CEQ referrals may be
based on any kind of environmental
impacts, including ones-prohibited by
the section 404(b) guidelines, effects on
air quality, and increased noise.
Objections to state permits may be
based on any of the grounds specified in
the Consolidated Permit Regulations, 44
FR 34244, June 14, 1878. On the other
hand, 404(c) authority may be exercised
only where there is an unacceptable
adverse effect on municipal water
supplies, shellfish beds and fishery
areas (including spawning and breeding
grounds), wildlife or recreational areas.
The section 404(b){1) guidelines provide
the substantive criteria by which the
acceptability of a proposed discharge is
to be judged.

Commaents on the Proposed Section
404(c) Regulations

In keeping with EPA's policy to
involve the public in the development of
the 404(c) regulations public comments
were received by the Agency during the
official 80-day comment period dating
from March 13, 1879 to May 14, 1879. As
of May 14, we had received 29
comments from the following sources:
Federal agencies—2, state agencies—4,
conservation groups—4, industry—14,
others—5. These comments have been
considered in the development of the
final guidelines.

The discussion which follows
responds to the comments received on
the proposed regulations. Changes made
in the final form of the regulations in
response to public comment are
discussed as are the Agency's response
to significant comments that did not
lead to changes. The citations in the
discussion of comments are lo sections
of the final 404(c) regulations.

Use of 404(c) Before Permit Application

A number of commenters objected to
the use of 404(c) o protect a site before
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there is a permit application to use the
site. Several argued that such
prospective use was outside the scope of
section 404(c), either brause they
interpreted the phrase “any defined
.area” to refer to an area defined during
the permit process or because they felt
that pre-permit vetos would not be
practical. C;:jz: commenter dt;i, same
legislative history to support

objection. On the ane hand, several
other commenters not only argued that
section 404(c} gave EPA the authority to
use its véto pre-permit, but alsc argued
that EPA should provide more explicitly
for such use. and exercise it as the
preferred course.

EPA feels that the statute clearly
allows it to use 404(c) beiore an
application is filed. First, the statute
says that the Administrator is
authorized to take action “whenever” he
‘makes certain determinations. Second,
the actions he is authorized to take are
not limited to permit situations. Rather,
he may prohibit the specification of a
site or deny or restrict the use of a site
for specification. The phrase “any
defined area” does not lead to a
contrary conclusion. That phrase merely
means that a 404(c) action must be
directed at a particular or identifiable
area rather than “wetlands” or some
other generic category. The Corps does
not “define” areas through the permit
process; it “specifies”™ them.

EPA also feels that there are strong
reasons for including this pre-permit
authority in the present regulations.
Such an approach will facilitate
planning by developers and industry. It
will eliminate frustrating situations in
which someone spends time and money
developing a project for an
inappropnate site and learns gt an
advanced stage that he must start over.
In addition, advance prohibition will
facilitate comprehensive rather than
piecemeal protection of wetlands,

EPA disagreed with those commenters
who felt that the regulations did not
make the pre-permit application of
404{c) explicit enough. The number of
objections to pre-permit use refutes that
fear. Because the regulations as
proposed aiready cover the pre-permit
situation, EPA did not adopt one
organization’s suggestion for a separate

- procedure for that situation. EPA's
procedure {s quite similar to the one
suggested by the commenter. For
example, EPA agrees that it is
appropriate to have the Administrator
bave the oppertunity to make the final
determination to ensure consistency.
One commenter said that pre-permit
actions were inappropriate because it
would be impractical to identify

uracceptable adverse effects before a
specific discharge is proposed. At least
in theory, there are instances where 8
site may be so sensitive and valuable
that it is possible to say that eny filling
of more that X acres will have
unacceptable adverse effects. In those
instances, whers likely adverse impacts
med. t be identified, 404(c) will not be
us

Certain commenters asked why
advance use of 404(c) was necessary in
light of the ldvu&_agR idenﬁﬂ?ht‘im
provisions in 40 2307. t
provision merely aids in plaming; it
does not carry the weight of, or comply
with the requirements of, 404(c).
Use of 404(c) After Issusnce of a Permit

A number of commenters objected to
the use of 404(c) after the issuance of a
permit by the Corps or a state, arguing
either that such action was cutside the
scope of section 404(c), that such action
was unfair, or that 404(c) did not apply
at all to sites covered by state programs.
Several people suggested criteria to Limit
the use of section 404(c) after permit
issuance.

EPA feels that an important
distincticn should be drawn between
the Agency’s right to use 404(c) after
issuance and its choica to do so. The
statute on its face clearly allows EPA to
act after the Corps has issued a permit;
it refers twice to the “withdrawal of
specification,” which clearly refers to
action by EPA after the Corps has
specified a site (e.g. issued a permit ar
authorized its own work).

On the other hand. EPA recognizes
that where possible it is mruch preferable
to exercise this authority before the

- Corps or state has issued a permit, and

before the permit holder has begun
operations. As stated in the preamble to
the proposed regulations, it is EPA's
policy to try to resolve environmental
problems before permit issuance. This
policy is based on both a concern for the
plight of the applicant, and a desire to
protest the site before any adverse
impacts occur. Nonetheless, one can
anticipate that there will be
Circumstances where it may be
necezssary to act after issuance in order
to carry out EPA's responsibilities under
the Clean Water Act. For exampie. new
information may come toc EPA’s
sttention; there may be new scientific
discoveries: or in very rare instances,
EPA may not receive actual notice of the
Corps’ intent to issue & permit in
advance of issuance. While these are
the most likely occasions necessitating
404(c) action after issuance, EPA does
not wish to unwittingly restrict action in
other appropriate circumstances.
Therefore, the regulations do not restrict

EPA’s righi to act after a permit has

.been issued. EPA agrees with the

suggestion of one commentar that the
Carps or State should have an
opportunity to suspend, modify, or
revoke a permit before use of section
404(&) in such a situation. The
cansultation provisions provide such an
opportuni

ty.

Some commenters appeared to think
that EPA would use 404(c) to invalidate
discharges which had already taken
place under a valid permit. This is a
miginterpretation of the regulations.
Under the statutory scheme, 404({c) can
only be used to prevent discharges. On
the other hand, in evaluating the
adverse effect of a future discharge, EPA
may consider the cumulative impact of
past as well as future discharges.

EPA agrees with the suggestion that it
would be inappropriate to use 404(c)
after issuance of & permit where the
matters at issue were reviswed by EPA
without objections during the permit
proceeding, or where the matters at
issue were resolved to EPA's
satisfaction during the permit
proceeding, unless substantial new
information is first brought to the
Agency’s attention after issuance.

Some commenters suggested that the
regulations provide for bonding or
reimbursement in the event that 404(c) is
used after issuance. There is no
provision in the statute for such a
measure, and we do not think that there
will ba any need for such protection.
given our policy of restraint on the use
of 404(c) after issuance.

Two commenters questioned the use

of 404(c) when a permit had been issued

by a state, citing the provision in 404(f)
for objecting to state permits as an
exclugive remedy. However. the
legislative history for the 1977
amendments to the CWA states
expressly that 404(]) was not intended to
restrict the Administrator’s anthority
under 404(c). (Senate Repart, Legis.’
Hist., Vol. 3, p. 711; Senator Stafford,
Ibid p. 914.) Of course, as a practical
matter, it will ususlly be simpler for EPA
to object under 404(j) than to use 404(c},
and it is our expectation that we will use
that procedure to the extent practicable.

Emergency Provision ;s

A number of comments related to the
provision in § 2317 for emergency
suspensions of permits where the
Administrator has reason to believe that
there is an imminent danger of
{rreparable barm to the 404(c) resources
and the public health, interest. or safety
requires and the Corps refuses to
suspend the permit under its own
procedures. Some commenters objected
to this provision because they objected
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to any action under 404(c) after permit
jssuance, This objection is dealt with
above. Others conceded EPA's right to
act. but argued either that 404(c) did not
permit suspension without opportunity
for prior hearing, or that the scope (e.g.
triggering circumstances) of the
emergency provision was too broad or
too restrictive.

Although some commenters
applauded the inclusion of the propossd
emergency provision, none of them gave
any reasons to justify the provision.
Because there is some doubt concerning
our authority, EPA has decided to delete
this provision, relying instead an the
Corps' own suspension authority and
section 504 as written. Therefore, the
emergency provision has been changed
to provide that, when a permit has
already been issued and the
Administrator perceives an imminent
danger to the resources mentioned in
404(c), he may ask the Corps or state to
suspend the permit (which it may do
under its regulations) and/or may go to
court for a preliminary injunction to stop
the discharge.

Unacceaptable Adverse Effect—Criteria
for Action Under 404(c)

Several commenters asked for a more
specific definition of “unacceptable
adverse effects.” EPA considered these
comments, and the proposed substitutes,
and concluded that some clarification
was needed. The definition has, -
therefore, been changed to read as
follows:

Impact on an aquatic or wetland ecosystem
which is likely to result in a significant
degradation of municipal water supplies
{inciuding surface or ground water) or
significant loss of or damage to fisheries.
shellfishing, or wildlife habitat, or recreation
areas. In evaluating the unacceptability of
to the relevant of the section
404(b)(1) guidelines {40 CFR Part 230).

Several people observed that the
unqualified referencs to the 404(b)(1) -
guidelines was misleading, since the
guidelines are concerned with a greater
range of resources than 404(c) is. To
avoid any misunderstanding, the
reference now reads. “the relevant
portions of the section 404(b)(1)
guidelines.”

Several commenters argued that any
determination of “unacceptability”
should be based on a cost/benefit
analysis which takes into account the
benefits of the proposed project. In
EPA's view, section 404(c) does not
require a balancing of environmental
benefits against non-environmental
costs such as the benefits of the
foregone project. This view is based on
the language of 404(c) which refers only

1o environmental factors, The term

“unacceptable” in EPA's view refers to -

the significance of the adverse effect—
e.g. is it a large impact and is it one that
the aquatic and wetland ecosystem
cannot afford. When Congress intended
EPA to consider costs under the Clean
Water Act, it said so (see. for example,

section 304(b)(2)(B)). It is significant that

_in paraphrasing the criteria for 404(c),

the Conference Report merely referred
to activities which will "adverssly
affect” the listed resources. (Leg. Hist,
Vol 1, p. 325.) The remarks of Senstor
Muskie during the debate on the
Conigrence Report also confirm that the
criteria for exercise of 404(c) were
environmental. In short. there is no
requirement in 404(c) that a cost/benefit
analysis be performed, and there is no
suggestion in the legislative history that
the word “unacceptable” implies such a
balancing. On the other band. one of the
basic functions of 404(c) is to police the
application of the 404(b)(1) guidelines.
Therefore, those portions of the .
guidelines relating to alternative sites
may be considered in evaluating the
unacceptability of the environmental
impact. For example, the Administrator
can take into account the fact that the
alternative sites or methods are or are
not available, so that the loss of
resources is avoidable or unavoidable.
Of course, sven when there is no
alternative available, and “vetoing” the
site means stopping a project entirely,
the loss of the 404(c) resources may still
be so great as to be “unacceptable.”

Several commenters also noted that
the regulations provided that a
recommended determination need only
to be based on a finding that a discharge
“could” have an unacceptable adverse
effect. They recommend that this be
changed to “will™ to reflect the statutory
language. EPA has retained the word
“could” for the proposed determination
but changed to “would be likely to” in
connection with the recommended
determination and, by reference, final
determination. The word “could” is
appropriate for the early stage because
the preliminary determination merely
represents a judgment that the matter is
worth looking into. While EPA has used
the word “would™ for the later steges in
the proceedings, to reflect the statutory
language, it is important to note that
absoluts certainty is not required.
Because 404(c) determinations are by
their nature based on predictions of
future impacts, what is required is a
reasonable likelihood that unacceptable
adverse effects will occur—not absolute
certainty but more than mere
guesswork.

—

* One commenter asked what the point
of 404(c) was if the applicable criteria
were the same as those which the Corps
spplied. The short answer is that
Congress wanted EPA to have an
opportunity to have the final say to
prevent significant adverse effects.
Moreover, unlike the Corps. EPA can
use 404(c) to protect the water beiors
someone requesis a discharge permit
(e.g. before the Corps is involved).

One commenter suggested that the
il e i eere

use e

of the statute, EPA cannot consider
human health under 404(c) except to the
extent that it is implied by the factors
listed. For example, municipal water
supplies relates directly to human
bealth; some adverse effects on fish and
shellfish might also be injurious to
human bealth. (The emergency
provisions in section 504 may be
available when effects on human health
are outside the scope of section 404{c}).

Adjudicatory Hearings

A few commenters took the position
that, under the Administrative
Procedure Act, EPA must provide an
opportunity for an adjudicatory hearing
under section 404(c), at least where
action is taken after issuance of a
permit. While there are arguments to be
made on either side, EPA has concluded
that adjudicatory hearings are not
required and that a voluntary provision
for them would be inappropriate in light
of the strong Congressional desire to
minimize delays in the 404 program. The
three ts for adjudicatory
hearings advanced slightly different
theories in support of their position. One

programs, for w

adjudicatory hearings are required: a
second took the position that the veto of
a permit required an adjudicatory
hearing: and the third asserted that
404(c) established an independent
licensing suthority which required such
hearings.
The mere fact that some 404(c) actions
may be considered to involve licensing
or adjudication does not mean that
formal adjudicatory hearings, as
described in sections 556 and 557 of the
APA, are required. Section 554(a) of the
APA provided that those procedures
apply only to adjudications “required by
statute to be determined on the record
after opportunity for an agency hearing.”
Section 404 does not require that the
Administrator's determination be
confined to the record: indeed. it
expressly provides that the
Administrator is to “consult” with the
Corps in addition to offering a hearing.
Moreover, it is significant that the same
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language which appears in section
404(c) (“notice and oppartunity for
public hearing”) also appears in sections
404(a) and 404(e), and has not been
imterpreted to require adjudicatory
hesrings in those contexts. Section
404(e), at least, clearly involves

Delay snd Time Limits

A large number of commenters raised
the question of delays in permit
processing which might be caused by
section 404(c). Several cited section
404(q) in support of an argument that
404(c) procedures must be designed to
ensure that permit processing could be
couciuded in 80 days. While EPA agrees
that {t is jmpartant to eliminate
unnecessary deixy, the Agency does not
belisve that 404(q) requires
unreasonable shortcuts merely to
complets ing within 80 days.
That section provides that the 90 day
target is one that should be met "o the
meximum extent practicable.” Given the
fact that 404(c) proceedings will affect
only a small frection of permit
proceedings, and given the tight time
constraints provided by these -
regulations, EPA believes that the 404(c)

meaningfulness of the opportunity for
basring and the consultative process
mandated by section 404(c).

Several commenters also raised

Starting at the beginning of the process,
one commenter asied for a requirement
in § 2313 that 404{c) be mitiated
“immediately” after the Regional
Administrator has reasan to believe that
the discharge might have unacceptable
impacts. This suggestion was rejected
because it ignores the Regional
Administrator's necsssary discretion in
deciding-when to act or whether.to act
at all He may believe that such impacts
will occur but see no realistic prospact
of proving a case. Or there may be
instances whare the Regional
Administrator also has rsason to belisve
that permitting autharity will deny the
permit. In such an instsmee, a 404(c)
proceeding would be unnecessary. In
addition, such a requirement would be
hard to.enforce, since the trigger is so
subjective.

Angther commenter suggested
increasing the time for consultation in
§ 231.3 from 15 to 30 days. Since an
extension can be granted under § Z31.8
if necessary in a particnlar case, this

time limit has not been changed. It
should be easy to ahow good cause for
an extension for such consultations.

Several people asked that the time
period for public comment be [imited to
not more than 30 days (in lieu of not less
than 30 days) and that the public
hearing be held not more than 21 days
after notice (in lisu of not less than 21
days). Another commenter suggested 45
days notice of hearings, EPA has

weighed the normai notice provisions in

EPA’s public participation regulations,

40 CFR 25.5 (February 18, 1979), against

the interests of expedition in 404(c)
proceedings, and concluded the
proposed time limits should not be
snortened. The Agency’s judgment is
that shorter time periods may affect the
meaningfulness of the public's
opportunity to participate in the
hearing/comment process. On the other
hand. EPA agrees that § 231.4(a) and (b)
were unnecessarily open-ended as
written, and has therefore provided for a
comment period of not less than 30 days
or more than 80 days. A comparable
maximum time limit on tire public
hearing notice has not been established
because the appropriate time will
depend on the particolar facts of the
case and the type of public interest
which has been expressed.

The commenters suggested specific
time limits for the close of the record
after the hearing (one week or 15 days).
The second soggestion has been
adopied with the understanding that
extensions may be granted under
§ D18

It was also suggested that a time [imit
be imposed for the forwarding of the -
recommended determination and record
to the Admimistrator (§ 231.5(b) and {c}).
Becanse the time necessary for such
action mgy depend on the size of the
record and since unreasonable delay is
unlikely, EPA has simply provided that
such materials shall be farwarded
“promptly.”

There was a suggestion that the
Administrator consult with the Corps
and state within 15 days (rather than 30,
as provided) of receipt of the
recommended determination. EPA
believes that it is necessary to allow 30
days to enable the Administrator to
review the recard, which may be
extensive, and to form tentative views
on the likely impacts of the discharge
befare consulting with the Corps ar
state. Given the Administrator’s many
other responsibilities and EPA's
intention that he be more than a rabber
stamp, 15 days appears unrealistically

Several commenters pointed ocut that
the proposed regulations do not contain
any final deadline for the

Administrator's final determination.
EPA agrees that the final determination

"should be made not more than 60 days

aiter receipt of the recommendations
and administrative record.

Some commenters suggested changes
in § 231.8 (extensions of time). One felt
that the provision should be omitied
entirely, and another suggested limiting
the total time that could be extended
under it ¢o 30 days. The first suggestion _
was rejected because the Agency feeis
that fairness to participants and the
interests of the environment necessitate
at least some degree of flexibility in the
very tight time periods contained herein.
EPA decided it was not necessary to put
a 30 day limit on the section because it
provices that extensions can anly be
granted upon showing of good cause:
thus if extensions are urmecessary, they
will not be gramted, and if there is good
cause, an extension should nat be
arbitrarily foreciosed.

Economic Impact Statement

Several commenters suggested that
these regulations might have significant
economic impacts. However these,
commentis were not very specific and
seemed to be premised on an
assumption that a large number of sites
used by one ar more industries would be
vetoed. As explained in the preambie to
the proposed reguiations, EPA does oot
expect that the 404(c) authority will be
used very ofien. EPA feels confident
that most environmental problems will
be prevented through the routine
operation of the permit program.
Moreover, the use of 404(c) may well
have some economic benefits that
outweigh some of the costs, through the
use of pre-application “vetoes” befare
industry has made financial and other
commitments which lock it into &
particular project design and location.

One commenter asked for an
econamic impact statement an the
grounds that section 404 already has
had an impact an irrigated agricolture.
However, such impacts by definition are
not impacts attributable to the proposed
404(c) regulations, which have oot been
used yet. Therefore, EPA sees no reasan
to change the original determmination that
a regulatory analyszis of these
regulations is not required and woald
not be useful.

Evaluation Plan

One commenter objected to the
evaluation plan which was developed
pursuant to Executive Order 12044, on
the grounds that the alloted four years
was too much time. EPA selected four
years to ensure that there would be an
adequate data base to assess the
effectiveness of the regulations. As
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noted earlier, there are not expected to
be many 404(c) actions. and the first
few, when EPA is becomirg familiar
with these procedures, may not be
wholly typical. Thereiore the Agency
still feels that four years is an
appropriate timetable for evaluating
these regulations.

Public Meeting

One commenter requested that one or
more public meetings be held to explain
and receive comments on these
regulations. Because there was only one
such request. and because it was
received at the very end of the comment
period, EPA did not think that there was
sufficient interest to warrant setting up a
mesting.

Burden of Proof

Some commenters objected to the
proposed regulations because they felt
that EPA had improperly put the burden
on the Corps to demonstrate that the
discharge would not have unacceptable
adverse impacts. This objection is based
on a misunderstanding of the
regulations. The fact that the Corps is
given an opportunity to demonstrate
that there are no unacceptable adverse
impacts before the first public notice is
issued does not relieve EPA of the
responsibility of establishing a basis for
any subsequent determination of
unacceptable adverse effects. The
consultative process, which is required
by statute, merely gives the Corps an
opportunity to convince the Regional
Administrator that there would be no
point in soliciting evidence from the
public.

Other objections relating to burden of
proof were based on the use of the word
“could” in connection with the standard
for the recommended determination.
While EPA does not agree that the word
“could” improperly creates a
presumption against the discharge, the
word has been changed to “would” to
allay thege fears and conform more
closely to the statutory language, as
discussed above under “Criteria for
404(c) Actions.”

Proposad Determination

Several commenters questioned the
reference to the Corps’ regulations in
connection with the provision in § 231.3
that the Corps would not issue permits
for a site after notification that a 404(c)
action has been initiated. EPA's
announcement of intent to start a 404(c)
action will ordinarily be preceded by an
objection to the permit application, and
under § 325.8 such objection serves to
halt issuance of the permit until the
matter is resolved. As agreed to by the
Corps (see Appendix A) once the permit

— — ——

process is haited by the objection, EPA
may proceed to complete the 404(c)
proceeding while the permit is held in
abeyancs.

The promulgation of regulations under
404(c) will not alter EPA's present
obligations to make timely objections to

permit applications where appropriate. .

It is not the Agency's intention to hold
back and then suddenly to spring a veto
action at the last minuts. The fact that
404({c) may be regarded as a tool of last

© resort implies that EPA will first employ

its tool of “first resort.” e.g. comment
and consultation with the permitting
authority at all appropriate stages of the
permit process.

One commenter suggested that the
provision holding permit issuance in
abeyance exceeded the provisions of
404(c) because it allowed a veto before
EPA had completed the formalities of
404(c). EPA disagrees. All that is
involved is a temporary delay by the
Corps in completing its permit decision,
a delay allowed by the Corps’ -
regulations; there is no veto of the site,
just as there is no veto of the site when

. permit issuance is delayed while an EIS

is being prepared or while the objections
of other Federal agencies are elevated to
headquarters for resolution.

Public Notice Provisions
Some commenters suggested that

. notice of the final determination as well

as the proposed determination and
hearing be required to be published in
the Federal Register, EPA agrees and
has changed § 231.8 accordingly.

It was also suggested that public
notices be mailed to landowners who
might be affected by a 404(c) action.
EPA has added “owner of record of the
site” to the list of recipients in
§ 231.3(d).

It was also suggested that the
Regional Administrator notify the
landowner and applicant, if any, when
he notifies the permitting authority of
his intention to issue s notice of

d determination under
§ 231.3(a). Since EPA agrees that it
would be appropriate to inciude such
parties in discussions of possible
corrective action. their names have been
added to §§ 231.3(a)(1) and to 231.8.

Another commenter suggested that the
public notice of the proposed
determination be required to specify
what sections of the 404(b)(1) guidelines
would be violated if the site were
specified as a disposal site. EPA feels
that it would be more useful to the
public to have a summary of the facts on
which the proposed determination was
based. and a description of the site and
nature of the proposed discharge, as

presently required, so this change has
not been made.

It was also suggested that the public
notice contain a legal or other precise
description of the site location. Section
231.3(b)(2) has been reworded to clarify
the intent that the area in question be
clearly identified. As rewritten, the
section reads: *“The location of the
existing, proposed. or potential disposal
site and a summary of its
characteristics.”

Another commenter suggested that the
public notice should state that anyone
has a right to request a public hearing.
While EPA considered that to be
implicit in § 231.3(b)(4). the wording has
been changed to “A brief description of
the right to, and procedures for
requesting, a public hearing,” to make it
more explicit.

Another commenter suggested that the
notice contain the name of the applicant,
if any, and this has been added. This
commenter also suggested that the
notice contain a brief summary of the
position taken by the District Engineer
or the state. EPA has not adopted this
suggestion for several reasons. First, the
position of the permitting agency is
generally irrelevant to the question to be
determined by EPA under 404(c).
Second. at least where there is a
pending application, the very issuance
of the notice means that the permitting
authority is still considering some kind
of permit. Third, it would be
inappropriate for EPA to try to further
characterize the position of the
permitting authority while that agency
still has an opportunity to change its

Hearings and Administrative Record

EPA adopted a suggestion that the
hearings be held in the vicinity of the
affected site where practicable, and
amended § 231.4(b) accordingly.

Another commenter suggested that
EPA establish criteria in the final
regulations on just what constitutes
“significant interest” warranting &
hearing. While EPA finds nothing wrong
with the criteria suggested by the
commenter, there is no need to expand
the regulations to list criteria for this
judgment, since the judgment is really
one made by applying common sense to
the particular facts of a given situation.

Several people criticized the
vagueness of “reasonable time" for the
close of the hearing record. As
explained above under “Delay,” EPA
bas added a specific time limit.

One commenter suggested language to
clarify the scope of comments. EPA
modified the suggested language and
inserted the following in the regulation:
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(§ 231.4{a}) Dunny this peniod any
interestad persan may submit writtan
comments on the proposed determination.
Comments siould te directed o whethar the

determination saould become the
final deteromnadon and corrective acrions
which couid be teken to reducs the ndverss
impact of the discharge.

One commenter abjected that the
hearing record would be one-sided and
unfair because it would reilect only data
which supported EPA. This objection
averlooks the critical fact that under the
regulations anyone who has relevant
data has an opportunity to place it in the
rgpcnrdlndtnhavanmnidmdby ‘

A. A

Another commenter asked why the
Corps record is not always required to
be part of the administrative record. that
is, why only “when possible.” EPA used
that phrase because there may be times
when there is no Corps record because
thers is no permit application.

Two commenters made diametrically
opposed observations about the possible
duplicativensss of EPA and Corps
proceedings. One suggested that they
were so dupiicative that §§ 231.3 and
231.4 should be deleted as unnecessary.
This suggestion ignores the explicit
statutory requirement that there be
notice and opportunity for hearing in
connection with the 404(c)
determination. The other disputed the
duplicativeness of the hearings in
arguing that joint bearings are not
appropriate, While EPA supports the
principle of joint hearings where
feasible, it is recognized that they are
not alwxys appropdate and that they
shonid not be beld when either
participating agency objects.
Recommended Delermination

Ons commenter pointed out that the
recommended determination was not
required under the regulations to
contain a statement of evidence .
supparting the recommendation. While
declining to require a detailed citation to
the record, EPA has addeda
requirement that the recommended
determination include a statement of
reasons.

Flnal Detsrminatian

A couple commenters suggested that
the Regional Administrator shonld make
the final dstermination to save time.
While this suggestion has some merit
and is one EPA may entertain at a later
date, we feel that in the initial years of
implementation of 404(c) it is more
important to centralize the final
determination to ensure consistency and
to set some precedents for future
guidance. At the same tinre, the Regional
Administrator should not be eliminated

either, because he is the lcgical persan
to make the proposed deterzination and
conduct the hearing.

Some ccmmenters cbjected to the lack
of public input into the Administrator's
decision whether to review the Regional

_ Administratar's withdrawal of a

proposed determination. EPA decided to
provide for notice to those persans who
commented on ths proposed
determination ar who participated in the
hearing, to give them an oppartunity to
submit writtan recommendations
concerning revisw.

Ons commenter also asked for an

. opportunity for public comment on any

corrective action which may be
proposed by the permitting authority
during the consuitative process, where
the effact of such corrective measures is
to obviate the need for 404(c) action.
EPA feels that, in such a situation, it
would be more appropriate for the
public comment to come as part of the
permit process rather than the 404(c)
procedure, sincs it will be the permitting
sutharity who will bave the
responsibility for incorporating
appropriate carrective measures into a

' permit

Consistency with Coastal Zone
Managemant _
Some commenters were concerned
that 404(c) vetos might lead to results
which were inconsistent with CZM
plans. Ordinarily, this should not be a
problem, if CZM plans are well
conceived. However, where a conflict
arises because the CZM plan was not
based on project-specific
considerations, the concerns of 404(c)
have priority over the provisions of the
plan. The CZM Act provides {18 US.C.
1458(f)) that “nothing in this chapter
shall in any way affect any requirement
(1) established by the Clean Water Act
ar (2) established by the Federal C
government * * ° pursuant to any such
Act" In ghort, a well-designed CZM
plan will itself prohibit or prevent many
of the adverse effects which might
otherwise require 404(c) action. but in
those few instances where the plan is
insufficiently protective, Congrees has
clearly authorized EPA to maintain the
:\ctu-imr standards of the Clean Water

Significant Comments on Other Issuss

One commenter expressed concern’
that 404(c) was not designed to handle
emergencies, such as pipeline repairs,
where the environmental consequence
of vetoing the dischargs might be worse
than that of the discharge itself. EPA
feels that the authority to “resmict”
rather than "prohibit” can be used to
handle this situation. For example, if a

pipeline already crcsses a site whick is
proposed to be barred as a disposal site
in the future, the Administrator couid
simply restzict permisaible discharges to
those associated with necessary
pipeline repairs (subject to whatever
additiapal mdurms tions Ilt:h. Carps or state
mignt i e permit process).
A m::r:‘ of commenters seemed to
be objecting to the whole idea of %A

exercising 8 veto over discharges
dredged or fill material. Congress gave
EPA such sutharity, and presumably -
intended EPA to use it as an additional
safeguard for the waters of the United
States. While Congress had faith in the
Corps' administrative experience, if’
reccgnized EPA as the “environmental
consciencs” of the Clean Water Act.
While it is true that ¢04(c) has not been
used yet, the fact that it has been
available has had a deterrent effect and
at least some commentars argued that it
should have been used in a number of
instances.

Three commenters asked that the
regulations be amended to provide a
formal procedure for petitioning EPA to
initiate 404(c) actions. Anyone bas a
right to contact EPA and suggest that it
take action whether ar not there is a
formal procedure in the regulations.
However, a farmal procedure might
foster a somewhat adversarial
relationship, and might lead to the
requests to protect valuahle aquatic and
wetland resources in advance of permit
applications being filed. However,
because of limited manpower, EPA will
have to focus first on areas which are in
maore immediate danger of destruction—
e.g those covered by a pending
application to discharge. Therefare. EPA
does not think it appropriate at this time
to require inclusion of a
procedure for petitioning EPA to initiate
404(c) actions.

One commenter suggested that EPA
emphasize that the availability of 404(c)
does not lessen its authocity to take
enforcement action under sectian 309.
EPA feels is sufficient to note here that
section 404(n) provides that “Nothing in
this section shall be construed to limit
the suthority of the Administrator to
take action pursusnt to section 309 of
this Act.”

One commenter suggested that the
regulations should provide that a section
404(c) prohibition would also gerve as 2
prohibition against activities regulated
under section 402, RCRA. and UIC
program. EPA has not done so, for two
reasons. First, the activities under those
programs have their own impacts and
standards, which are not
interchangeable with those of the 404
program. Second. even if such a
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suggestion was valid, it would result in
such a change in scope of these )
regulations that public comment shouid
be sought before incorporating it.

Some commenters suggested ‘hat the
regulations should require EPA to
consult with and to pay due respect to
the views of tha Fish and Wildlife '
Servics. EPA feels that the existing
regulations already give the Service an
opportunity to comment and be heard.
Also, § 231.3(d)(2) expressly provides
that copies of public notices are to be
mailed to the Service, EPA has worked
closely with Fish and Wildlife Service in
the past and expects this cooperation to
continue in the future. .

One commenter suggested that the
regulations should state that the Corps
of Engineers cannot override a section
404(c) veto by the Administrator. EPA
feels that this is a clear from the statute,
that it is understood by all agencies
concerned. and that there is no need for
including it in the text of the
regulations.

One commenter took the position that
EPA should be required to state )
affirmatively that it has no objection
before the Corps may issue a section 404
permit. Such a requirement goes beyond
the needs of section 404(c), since some
of EPA's ojections to permits are based

~on grounds that are outside the scope of
section 404(c).-This suggestion thus
seems to be a matter which would be
more appropriately addressed in
comments on the Corps’ upcoming
revisions to their regulations. In
addition. EPA notes that such o
requirement would result in a lot of
unnecesary paperwork and would have
a potential for delay since, in the case of
the vast majority of permits which are
issued. EPA has no objections or its
objections are resolved before the Corps
announces its intention to issue the
permit.

Scope of the Regulations

The regulations describe how the
Administrator’'s authority under 404(c) is
to be exercised. The following is a
summary of the process.

Under § 231.3 of the regulations.
section 404(c) proceedings begin when
the Regional Administrator issues a
proposed determination that a site
should be prohibited, withdrawn. or
restricted for use as a disposal site
because of unacceptable adverse
environmental effects. This proposed
determination does not representa -
judgment that discharge of dredged or
fill material will result in unacceptable
adverse effects: it merely means that the
Regional Administrator believes that the
issue should be explored. The Regional
Administrator then consults with the

R
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Corps. or. in the case of a site covered
by a state program, with the state and, if
no corrective actions are agreed upon.
he issues a public notice, inviting public
comments on the proposed
determination. The Corps has agreed
that if there is a permit application

such notice will serve to stay
its issuance of the permit.

If there is enough interest. the
Regional Administrator or his designes
bolds a public hearing under § 231.4 to
supplement the public comments. (If the
Corps or & State plans a hearingon a
permit application. its hearing and the
EPA hearing may be consolidated if the
agencies agree). After the comment
period and the hearing, if one is held,
the Regional Administrator or his

reviews the information
available to him and decides whether to
withdraw his proposed determination to
prohibit or withdraw a site (§ 231.5). If
he withdraws the proposed
determination, he gives public notice of
that step, and the matter drops (unless
the Administrator decides to review).
Otherwise the Regional Administrator
or his designee sends a “recommended
determination,” and the record on which
it was based, to the Administrator for a
"final determination.” The
Administrator then reviews that
material, gives the Corps and the state a

determination whether a discharge of
dredged or fill material will result in
unacceptable adverse effects warranting
the prohibition or restriction of the
disposal site. This determination and
reasons therefor are then made public.
(§ 231.8)

The regulations also include a
provision for emergency suspension of a
permit pending 404(c) procedures.
Where there is imminent danger of
irreparable harm to the environment and
the public interest requires, the -
Administrator may ask the Corps or
state to suspend an existing permit
under the Corps’ regulations (33 CFR
325.7) and/or may go to Court under
section 504 of the CWA. It is expected
that the suspensions will be infrequent,
since it is EPA's policy to try to resclve
environmental problems before permits
are issued.

Evaluatibn Plan

Executive Order 12044 requires that
each new proposed regulation be
accompanied by a plan to evaluate its
effectiveness and the continued need for
the regulation. The 404 section of the
Office of Water Planning and Standards
will be responsible for completing an
evaluation of these regulations within 4
years of their effective date. The

evaluation will assess the sucess or
failure of the regulations in providing
expeditious, fair, and informed decision-
making under 404(c), and will be based
on an analysis of the track record of
404(c) proceedings under these
regulations. ,

Regulatory Analysis -

Because the number of section 404(c)
actions is expected to be small and
because actions are unlikely to be
concentrated in a particular industry or
locality, these regulations should not
have major economic consequences
within the meaning of Executive Order
12044

Dated Septermber 27, 1979
Dougias M. Costls,

Accordingly, 40 CFR Chapter | is
amended by adding a new “Part 231—
Section 404(c) Procedures” to read as
follows:

PART 231—SECTION 404(c)
PROCEDURES

Autharity: 33 US.C. 1344(c).

§231.1 Purpose and scope.

(a) The Regulations of this part
inciude the procedures to be followed by
the Environmental Protection agency in
prohibiting or withdrawing the
specification. or denying, restricting. or
withdrawing the use for specification. of
any defined area as a disposal site for
dredged or fill material pursuant to
section 404(c) of the Clean Water Act
r-cwma L;.S.C. 1344(c). The U.S.“th
Army of Engineers or a state
a 404 program which has been approved

‘mdumﬂmm(h}mymtpermiu

specifying disposal sites for dredged or
fill material by determining that the
section 404(b)(1) Guidelines (40 CFR
Part 230) allow specification of a
particular site to receive dredged or fill
material. The Corps may also grant
permits by determining that the
discharge of dredged or fill material is
necessary under the economic impact
ision of section 404(b)(2). Under
section 404(c), the Administrator may
axercise a veto over the specification by
the U.S. Army Corps of Engineers or by
a state of a site for the discharge of
dredged or fill material. The
Administrator may also prohibit the



